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SECURITIES ACT OF 1933 
Release No. 6004/December 8, 1978 


In the Matter of 


PROFIT-SHARING RETIREMENT PLAN FOR KRAMER, 
LOWENSTEIN, NESSEN, KAMIN & SOLL 

919 Third Avenue 

New York, New York 10022 


(18-23) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVISIONS 
OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE PROFIT-SHARING RETIRE- 
MENT PLAN FOR KRAMER, LOWENSTEIN, NESSEN, 
KAMIN & SOLL 


NOTICE IS HEREBY GIVEN that Kramer, Lowenstein, 
Nessen, Kamin & Soll, a law firm organized as a 
partnership under the laws of the State of New York 
(hereinafter referred to as the “Applicant”), on October 
16, 1978, filed an application for exemption from the 
registration requirements of the Securities Act of 1933 
(the “Act”) for participations or interests issued in 
connection with the Profit-Sharing Retirement Plan for 
Kramer, Lowenstein, Nessen, Kamin & Soll (the 
“Plan”). All interested persons are referred to that docu- 
ment, which is on file with the Commission, for the 
facts and representations contained therein, which are 
summarized below. 
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1. Introduction 


Partners (other than certain partners whose interest in 
either the capital or profits of the Applicant exceeds 
10%) and employees of the Applicant are eligible to 
participate in the Plan if they are at least 25 years of age 
and have completed three years of full-time service 
without interruption with the Applicant. As of 
September 30, 1978, approximately 20 partners and 29 
employees were eligible to participate in the Plan. 


Applicant states the Plan is of the type commonly 
referred to as a “Keogh” plan, which covers persons 
some of whom (in this case, Applicant’s partners) are 
employees within the meaning of Section 401(c)(1) of 
the Internal Revenue Code of 1954, as amended (the 
“Code”), and, therefore, is excepted from the exemption 
from the registration provisions of the Act provided by 
Section 3(a)(2) of the Act for interests or participations 
in certain employee benefit plans of corporate 
employers. However, Section 3(a)(2) of the Act provides 
that the Commission may exempt from the provisions of 
Section 5 of the Act any interest or participations issued 
in connection with a pension or profit-sharing plan 
which covers employees, some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant states the Plan has been maintained since 
1975 as a defined contribution profit-sharing plan 
qualified under Section 401 (a) of the Code. The Internal 
Revenue Service (the “IRS”) has issued a determination 
letter stating that the Plan, as in effect prior to January 
1,1977, meets the qualification requirements of Section 
401(a) and that the trust thereunder is exempt under 
Section 501(a) of the Code. On April 14, 1978, the 
Applicant filed with the IRS a request for a 
determination of continued qualification under Section 
401(a) and exemption under Section 501(a) following an 
amendment to the Plan, effective January 1, 1977, inter 
alia, reflecting a change in the Applicant’s fiscal year 
from acalendar year to the fiscal year ending September 
30. Applicant requests that the Commission assume 
that the IRS will rule favorably as to the qualifications of 
the Plan. 


Applicant states that, under the Plan, which is designed 
to integrate with Social Security, the Applicant makes 
contributions to a trust established under a trust 
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agreement (the “Trust Agreement”) between the 
Applicant and The Marine Midland Trust Company of . 
New York, as trustee (the ‘Trustee’’). Such © 
contributions on an annual basis equal 7% of a 
participant’s annual earnings (up to $1,000) in excess of 
the Social Security Wage Base. Each participant is also 
permitted, at his option, to make voluntary 
contributions. The amount of such voluntary 
contributions by participants during each fiscal year of 
the Applicant is limited as required by Section 415 of the 
Code and by the terms of the Plan. In particular, 
aggregate contributions “allocable” to a participant in 
any year, as defined under the Plan, may not exceed the 
lesser of (a) $25,000 (as adjusted for subsequent 
cost-of-living increases pursuant to applicable 
regulations) or (b) 25% of his earnings for the fiscal year 
in which such contributions are made. 


Applicant represents that the Plan is administered by an 
Administrative Committee (the “Committee”) of not 
less than two persons appointed by the Applicant. The 
Committee has the authority to control and manage the 
operation and administration of the Plan. Its 
responsibility for the day-to-day administration of the 
Plan includes the making of rules and regulations for the 
administration and interpretation of the Plan, the 
determination of eligibility of participants to receive 
benefits and the resolution of disputes between the | 
Applicant and participants. The Committee also has the 
authority to employ clerical help, consultants, doctors, 
accountants and other agents to assist in administering 
the Plan. The Committee is relieved of its authority and 
responsbility to manage the operation and administra- 
tion of the Plan with respect to those matters which are 
the responsibility of the Trustee or the Investment 
Committee referred to below. 


Applicant states that the assets of the Plan are held by 
the Trustee pursuant to the Trust Agreement in a Trust 
Fund provided for under the Plan. The interest of each 
participant in the Trust Fund and the amounts of the 
Applicant’s contributions and the participant’s 
voluntary contributions made in respect of or by such 
participants are reflected in such participant’s 
individual account. The making of appropriate provision 
for the investment and reinvestment of the Trust Fund is 
the responsibility of an Investment Committee of not 
less than three persons appointed by the Applicant, to 
serve at the pleasure of the Applicant. The Investment 
Committee issues such investment directions to the 
Trustee as it deems necessary or appropriate and is 
charged with the fiduciary responsibility to control or 
manage the assets of the Plan. The Investment 
Committee has appointed Ruane Conniff & Co., Inc., a 
registered investment adviser, as ‘investment 





manager”, as defined in the Employment Retirement 
'ncome Security Act of 1974 (“ERISA”), to manage the 
assets of the Plan in accordance with the general 
guidelines provided by the Investment Committee. The 
Investment Committe is also authorized to establish 
separate funds within the Trust Fund and to formulate 
rules allocating participants’ interests in the Trust Fund 
among such funds. Under the Trust Agreement, the 
Trustee is also given authority to manage such portion 
of the assets of the Plan as the Investment Committee 
shall specify. The Plan’s investment manager, pursuant 
to the authority granted to it by the Investment 
Committee, from time to time instructs the Trustee to 
invest Trust Fund assets on a short-term basis in 
so-called ‘“‘master notes’’—undivided percentage 
interests in large denomination short-term commercial 
paper which the Trustee selects and makes available to 
its trust customers. 


Applicant represents that the Trust Agreement further 
authorizes the Trustee, with the consent of the 
Investment Committee, to invest such assets in any 
commingled investment fund administered by the 
Trustee for the collective investment of property of 
qualified employee benefit trusts of which it is trustee. 
However, the Investment Committee has never 
authorized investment of Trust Fund assets by the 
Trustee in its commingled investment funds, and Trust 
Fund assets will not in the future be so invested unless 
such commingled investment funds are registered 
under the Act. Applicant further represents that the Plan 
is subject to the reporting and disclosure provisions, as 
well as other requirements, of ERISA and that the 
Applicant has furnished each participant with a 
summary of the Plan, describing its principal 
provisions. The Applicant has not distributed and does 
not intend to distribute any type of promotional material 
relating to the Plan. 


Discussion 


Applicant contends that the exemption from 
registration under Section 3(a)(2) of the Act would be 
available if the Applicant were incorporated, for in that 
event there would be no Section 401(c)(1) employees 
participating therein. However, merely because the 
Applicant is unincorporated is no reason for subjecting 


interests and participations in the Plan to the 
registration requirements of the Act. Similarly, were 
partners of the Applicant excluded from participation, 
the Section 3(a)(2) exemption would be available since 
there would then be no other Section 401(c)(1) 
employees participating in the Plan. Again, however, 
there would seem to be no policy basis for requiring 
registration simply because the principals responsible 
for establishing and administering the Plan, the 
partners of the Applicant, are included as participants. 


Applicant further represents that the Plan is not a 
uniform prototype plan designed to be marketed to 
numerous unrelated self-employed persons; it covers 
the partners and employees of a single firm. Plan assets 
have not heretofore been commingled in collective 
investment media with assets of plans of other 
employers, and the Applicant states that it has no 
intention of doing so. Rather, the Applicant has 
employed independent experts to provide investment 
advisory and other consulting services with respect to 
the Plan, and itself exercises substantial administrative 
responsibilities in connection with the Plan. Since the 
Applicant is engaged in furnishing legal services of a 
type which necessarily involves financially sophis- 
ticated and complex matters, the Applicant considers 
itself able adequately to represent its interests and 
those of its employees who participate in the Plan. 
Finally, the Plan is subject to the fiduciary standards 
and reporting and disclosure requirements of ERISA 
which provide additional protections for Plan 
participants. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemption would be appropriate 
to the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 2, 1979, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the application, accompanied by a statement of the 
nature of his or her interest, the reasons for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he or she may request that he or 
she be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed 
to: George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an attorney 
at law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the matter will 
be issued as of course following January 2, 1979, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whethera 
hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6005/December 12, 1978 


In the Matter of 


ISHAM, LINCOLN & BEALE PROFIT-SHARING PLAN 
AND TRUST 

One First National Plaza 

Forty-Second Floor 

Chicago, Illinois 60603 


(18-27) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVISIONS 
OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE ISHAM, LINCOLN & BEALE 
PROFIT-SHARING PLAN AND TRUST 


NOTICE IS HEREBY GIVEN that Isham, Lincoln & 
Beale, a law firm organized as a partnership under the 
laws of the state of Illinois (“Applicant”), filed an 
application on November 13, 1978, for an exemption 
from the registration requirements of the Securities Act 
of 1933 (the “Act”) for participations or interests issued 
in connection with the Isham, Lincoln & Beale 
Profit-Sharing Plan and Trust (the “Pian”). All interested 
persons are referred to that application which is on file 
with the Commission, for the facts and representations 
contained therein, which are summarized below. 


1. Introduction 


Applicant’s Plan provides that partners and employees, 
other than associates of the Applicant, are eligible to 
participate therein if they have completed three years of 
service along with the Applicant. The Plan provides for 
Applicant to make annual contributions to the Plan out 
of Applicant’s net profits (as defined in the Plan) based 
on the percentage of participants’ compensation for the 
fiscal year as determined by a committee of three 
participants who administer the Plan. Participation in 
the Plan by eligible partners and employees of Applicant 
is mandatory, and each eligible employee is 
automatically admitted to participation on the first of 
January or July next following the date on which he or 
she completes three years of service. The Plan is a 
trusteed profit-sharing plan which covers persons (in 
this case Applicant’s partners) who are employees 
within the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, as amended, (the “Code”) and, 
therefore, is expected from the exemption provided by 
Section 3(a)(2) of the Act for interests or participations 
in certain employee benefit plans of corporate 
employers. 
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Section 3(a)(2) of the Act provides, however that the 
Commission may exempt from the provisions of Section 
5 of the Act any interest or participation issued in 
connection with a pension or profit-sharing plan which 
covers employees some or all of whom are employees 
within the meaning of Section 401(c)(1) of the Code, if 
and to the extent that the Commission determines this 
to be necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


ll. Description and Administration of the Plan 


Applicant represents that the Plan was established 
effective January 1, 1967, and was amended and 
restated in its entirety effective January 1, 1976, 
primarily in order to comply with the Employee 
Retirement Income Securities Act of 1974 (“ERISA”). 
Applicant applied for and received confirmation from 
the Internal Revenue Service that the Plan qualifies 
under Section 401(a) of the Code. 


Applicant states that, under the Plan, contributions to 
the Plan are determined on an annual basis based on the 
percentage of participants’ compensation for the fiscal 
year as determined by the committee administering the 
Plan. The percentage must be uniformly applied to all . 
participants, except that no contribution by the 
Applicant for the benefit of a partner-participant shall 
exceed the greater of (i) the maximum amount 
deductible by such partner for Federal income tax 
purposes under the provisions of the Code applicable to 
qualified profit-sharing plans for self-employed 
individuals, or (ii) $7,500 or 15% of his compensation, 
as defined in the Plan, for the fiscal year, whichever is 
less. Each participant under the Plan is permitted, at his 
or her option, to make voluntary contributions 
aggregating up to 10% of his or her cumulative 
compensation for all years since becoming a 
participant. 


Applicant represents that the Plan is administered by a 
committee (the “Committee”) appointed by Applicant 
and consisting of not less than three participants of the 
Plan who serve without compensation at the pleasure of 
the Applicant. The Committee has overall authority and 
responsibility for administration of the Plan, including 
interpretation of the Plan and determination of the 
Manner and timing of payments of benefits. 


Applicant states that the assets of the Plan will be held 
in a trust for the exclusive benefit of Plan participants 
and their beneficiaries. Chicago Title and Trust Com- 
pany, Chicago, Illinois acts as Trustee for the Plan, 
however it currently has no discretionary responsibility 
for the investment and management of the Plan assets. 





The assets of the Plan are divided between two invest- 
ment funds: a Fixed Income Fund and a Balanced Fund. 
The Fixed Income Fund is funded by a contract between 
the Trustees of the American Bar Retirement 
Association Master Trust for Self-Employed Plans (the 
“ABRA Master Trust”) and the Equitable Life Assurance 
Society of the United States (the “Equitable Contract”). 
According to Applicant, under the Equitable Contract, 
the Trustees of the ABRA Master Trust receive 
contributions made under the Plan and transfer them to 
Equitable, which, in turn, invests them ina fixed income 
account. Applicant states that it has been informed that 
interests in the Equitable Contract offered pursuant to 
the ABRA Master Trust have been registered under the 
Act. The Applicant has delivered acurrent prospectus to 
each participant. The other fund is a Balanced Fund 
consisting of stocks and other securities selected by a 
registered investment adviser which serves as the 
investment manager for the Balanced Fund. Each 
participant is required to elect how his contribution and 
account is invested and may change such election on 
any January 1 or July 1 of any year or at such other times 
as the Committee permits. 


lll. Discussion 


Applicant states that the exemption from registration 
provided by Section 3(a)(2) of the Act is not available 
because of the participation in the Plan of Applicant’s 
partners, who are “employees” within the meaning of 
Section 401(c)(1) of the Code. If Applicant’s business 
were organized in corporate form, interests and 
participations in the Plan would be exempt from 
registration pursuant to Section 3(a)(2) of the Act. 
Applicant submits that the intent of Congress in 
drafting Section 3(a)(2) of the Act was to prevent the 
sale, without registration, of interests in mass-marketed 
plans offered by financial institutions to self-employed 
persons who might be unable to protect adequately their 
interests and those of their participating employees. 


Applicant’s plan is not a mass marketed master or 
prototype retirement plan, but is, according to 
Applicant, an individualized plan covering eligible 
employees of Applicant only. The Plan is subject to 
reporting requirements of ERISA and a summary of the 
Plan has been delivered to each participant and each 
person currently receiving benefits from the Plan. 
Applicant states that all forms and reports required by 
the Internal Revenue Service and the Department of 
Labor have been filed on atimely basis and will continue 
to be filed in the future. 


Applicant concludes that under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than 5:30 p.m. on January 8, 1979, submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request shall be served personally 
or by mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of an 
attorney at law, by certificate) shall be filed 
contemporaneously with the request. An order 
disposing of the application will be issued as of course 
following January 8, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15390/December 8, 1978 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-78-17) 


ORDER APPROVING AMENDED PROPOSED RULE 
CHANGE 


On September 5, 1978, the Midwest Stock Exchange, 
incorporated (“MSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which would provide investors with a simple and 
inexpensive procedure for the resolution through 
arbitration of disputes between customers and member 
firms involving claims not exceeding $2,500. 
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Notice of the proposed rule change together with its 
terms of substance was given by publication of a 
Commission Release (Securities Exchange Act Release 
No. 15201 (September 29, 1978)) and by publication in 
the Federal Register (43 FR 46399 (October 6, 1978)). On 
November 17, 1978, the MSE filed an amendment to 
conform its previously proposed rule with the Securities 
Industry Conference on Arbitration proposal for a 
uniform system of resolution for customer disputes 
involving small claims. Notice of that amendment was 
given by publication of Securities Exchange Act Release 
No. 15353 (November 24, 1978) and by publication in the 
Federal Register (43 FR 56967 (December 5, 1978)). No 
written statements with respect to the proposed rule 
change or the amended proposed rule change have been 
filed with the Commission for its consideration. 


The Commission finds that the proposed rule charge is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the MSE 
and, in particular, the requirements of Section 6, and the 
rules and regulations thereunder. The Commission also 
finds that it has good cause for approving the proposed 
rule change prior to the thirtieth day after publication of 
notice of the filing of the most recent amendment to the 
proposal because of the importance of establishing a 
uniform system of small claims arbitration procedures 
for the securities industry. The Commission notes that 
since the MSE proposal is the last in a series of uniform 
proposals by national! securities exchanges with respect 
to small claims arbitration procedures, ' there has been 
substantial opportunity for public comment on the 
uniform proposals. 





1 Those small claims procedures were submitted under 
Rule 19b-4 by six SROs and were approved by the 
Commission. Proposed rule changes were filed by the 
New York Stock Exchange, Inc. and the American Stock 
Exchange, Inc., and approved by the Commission on 
May 4, 1978 (Securities Exchange Act Release No. 
14737 (May 4, 1978)). The following SROs filed similar 
proposals which were approved by the Division of 
Market Regulation pursuant to delegated authority: the 
Chicago Board Options Exchange, Inc., (Securities 
Exchange Act Release No. 14881 (June 22, 1978)), the 
Pacific Stock Exchange, Inc., (Securities Exchange Act 
Release No. 14881 (June 22, 1978)), the Philadelphia 
Stock Exchange, Inc., (Securities Exchange Act Re- 
lease No. 14892 (June 23, 1978)). In addition, the Muni- 
cipal Securities Rulemaking Board filed with the Com- 
mission amended proposed rule G-35 (Securities 
Exchange Act Release Nos. 14840 and 15316 (June 9, 
1978 and November 7, 1978)) to provide a comprehen- 
sive arbitration code for the municipal securities 
industry, including procedures for small claims dispute 
resolution. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned propos 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15391/December 8, 1978 


An order has been issued granting the application 
submitted by the Pacific Stock Exchange, Inc. to strike 
the 5-1/2% Convertible Subordinated Debentures (due 
11-1-87) of Federal Pacific Electric Company from 
listing and registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15392/December 11, 1978 


A notice has been issued giving interested persons until 
January 12, 1979, to comment on the application 
requesting withdrawal of the common stock of The 
Christiana Companies, Inc. ($1.00 par value) from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 15393/December 12, 1978 


In the Matter of 

NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
an K Street, N.W. 

Washington, D.C. 20006 

(SR-NASD-77-21) 


ORDER APPROVING PROPOSED RULE CHANGE 





November 7, 1978)) to provide a comprehensive 
arbitration code for the municipal securities industry, 
including procedures for small claims dispute 
resolution. 





On December 29, 1977, the National Association of 
Securities Dealers, Inc. (“NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the “Act”), 15 U.S.C. 
78s(b)(1), and Rule 19b-4 thereunder, copies of a 
proposed rule change to amend Sections 6 and 19 of its 
Code of Procedure for Handling Trade Practice 
Complaints to provide that if an associated person of a 
NASD member is named in a complaint before an NASD 
District Business Conduct Committee (the “DBCC”), 
the DBCC is required to forward a copy of the complaint 
to the NASD member with whom the respondent is 
associated. The proposed rule change further provides 
that the member is to be sent a copy of any final 
decision, including a dismissal of the charges resulting 
from the complaint, and is to be notified of any 
application by the respondent for review by the 
Commission. 


As areason for the proposed rule change, the NASD has 
stated that employers who are made aware of 
complaints against their associated persons will be ina 
better position to supervise those persons properly and 
that an employer may wish to supervise an associated 
person who is subject to an NASD disciplinary action 
more intensively than it would supervise other 
employees. 


Notice of the proposed rule change together-with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14438 
(February 3, 1978)) and by publication in the Federal 
Register (43 FR 6186 (February 13, 1978)). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those statements 
or communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the public at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities association and in particular, the 
requirements of Section 15A, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15394/December 13, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 9:30 a.m. (EST) on 
December 13, 1978 and terminating at midnight (EST) 
on December 22, 1978 of the securities of Reinell 
Industries, Inc., a Washington corporation with 
principal executive offices located at 14219-35th Avenue 
N.E., Marysville, Washington 98270. 


The Commission suspended trading in the securities of 
Reinell Industries, Inc. at the request of the company 
and because of the lack of adequate and accurate 
information publicly available concerning the status of 
the company. A further announcement by the company 
is expected to be made prior to the expiration of this 
trading suspension. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension, no 
quotation may be entered unless and until they have 
strictly complied with all the provisions of said rule. If 
any broker or dealer has any questions as to whether or 
not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15395/December 13, 1978 


An order has been issued granting the application 
submitted by the American Stock Exchange, Inc. to 
strike the common stock of Spencer Foods, Inc. (par 
value $1) from listing and registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15396/December 13, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


(File No. SR-NASD-78-17) 


The National Association of Securities Dealers, Inc. (the 
“NASD”) submitted on November 15, 1978, a proposed 
rule change under Rule 19b-4 to amend Article Ill, 
Section 32 of its Rules of Fair Practice which requires 
NASD members to carry fidelity bonds to revise, in the 
case of members entering their second year of 
business, the formula for annually recomputing 
required coverage so as to generally lower that amount. 
The proposed rule change also allots more time to ail 
members to make any required adjustment in their 
bonding coverage. The NASD states that the purposes 
of the proposed rule change are to (a) correct an 
anomoly (which effects members entering into their 
second year of business) in the formula for annually 
recomputing the amount of required coverage and (b) 
afford to all members a better opportunity to obtain 
coverage at more competitive rates. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 18, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
15 days from the date of publication in the Federal 
Register. Persons desiring to make written comments 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NASD-78-17. 
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Copies of the submission, all subsequent amendments, 
all written statements with respect to the proposed rule # 
change which are filed with the Commission, and of all 
written communications relating to the proposed rule 
change between the Commission and any person, other 
than those which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the. 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15397/December 13, 1978 


Administrative Proceeding File No. 3-5590 
In the Matter of 

THE FELSWAY CORPORATION 

(81-428) 


APPLICATION PURSUANT TO SECTION 12(h) OF THE 
1934 ACT 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 2, 1979, 
1978 to request a hearing on an application by The 
Felsway Corporation (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, for 
an order exempting the Applicant from the reporting 
requirements of Section 13 and 15(d) of that Act. 


The Applicant is now a wholly-owned subsidiary of 
Heck’s, Inc. as the result of a merger. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15398/December 13, 1978 


Administrative Proceeding File No. 3-5582 





In the Matter of 


HOME SAVINGS AND LOAN ASSOCIATES, as 
Originator and Servicer 


File No. 81-427 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 2, 1979, 
to request a hearing on an application of Home Savings 
and Loan Association, as Originator and Servicer, (the 
“Applicant”) pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 for an order exempting the 
Applicant from certain reporting requirements under 
Section 13 and from the operation of Section 16 of the 
1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15399/December 13, 1978 


Administrative Proceeding File No. 3-5584 
In the Matter of 


INTERNATIONAL LIFE INSURANCE COMPANY OF 
BUFFALO 


File No. 81-431 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 2, 1979, 
to request a hearing on an application filed by 
International Life Insurance Company of Buffalo 
(“International Life”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, foran order exempting 
the Applicant from the provisions of Section 15(d) of 
that Act. 


The Applicant, is a New York corporation organized 
under the laws of that State in 1960. Pursuant to a 
exchange offer initiated on June 8, 1978, and terminated 
July 17, 1978, International Life Holding Corporation 
(“Holding Corporation”) increased its interest in 
International Life to 99.363%. As a result of the 
exchange offer, the number of public shareholders of 
Applicant’s capital stock decreased to approximately 
205. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15400/December 13, 1978 


Administrative Proceeding File No. 3-5586 


In the Matter of 
INDIAN HEAD INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 1934, 
AND OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 2, 1979, 
to request a hearing on an application by Indian Head 
Inc. pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exempting the 
Applicant from the Reporting requirements under 
Section 15(d) of that Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15401/December 13, 1978 


Administrative Proceeding File No. 3-5567 
In the Matter of 
WEIGHT WATCHERS INTERNATIONAL, INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 2, 1979, 
to request a hearing on an application by Weight 
Watchers International, Inc. (“Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1945, for 
an order exempting Applicant from filing periodic 
reports pursuant to Section 15(d) of that Act. On 
September 25, 1978, Applicant became a wholly owned 
subsidiary of H.J. Heinz Company, as the result of a 
merger. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15402/December 13, 1978 


Administrative Proceeding File No. 3-5562 
In the Matter of 
KORFUND, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


An order has been issued granting the application of 
Korfund, Inc. for an exemption, pursuant to Section 
12(h) of the Securities Exchange Act of 1934, from the 
reporting requirements of Section 15(d) of that Act. It 
appears to the Commission that the exemption is 
consistent with the public interest and the protection of 
investors, in view of the fact that the company no longer 
has any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15403/December 13, 1978 


Administrative Proceeding File No. 3-5563 
in the Matter of 

MULTI-AMP CORPORATION 

File No. 81-397 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Multi-Amp 
Corporation (the “Applicant”) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an exemption from the reporting 
requirements of Section 15(d) of the 1934 Act. 


Since the Applicant no longer has public shareholders 
as result of a merger, it appeared to the Commission 
that granting the requested exemption would not be 
inconsistent with the public interest or the protection of 
investors. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15404/December 13, 1978 


Administrative Proceeding File No. 3-5569 
In the Matter of 

STP CORPORATION 

File No. 81-401 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of STP Corporation 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the “1934 
Act”), for an exemption from the obligation pursuant to 
Sections 13 and 15(d) of the 1934 Act to file periodic 
reports. 


Since the Applicant has become the wholly-owned 
subsidiary of Esmark, Inc. as the result of a merger, it 
appeared to the Commission that granting the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15405/December 13, 1978 


Administrative Proceeding File No. 3-5564 
In the Matter of 
WELLS, RICH, GREENE, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Wells, Rich, 
Greene, Inc., for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the Securities 
Exchange Act of 1934. It appears to the Commission 
that the requested exemption is not inconsistent with 
the public interest or the protection of investors. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15406/December 13, 1978 


Administrative Proceeding File No. 3-5536 
BROWNING 
81-391 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Browning, a Utah 
corporation, for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the Securities 
Exchange Act of 1934. It appears to the Commission 
that the requested exemption is not inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15407/December 13, 1978 


Administrative Proceeding File No. 3-5548 
In the Matter of 
ESL INCORPORATED 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of ESL Incorporated 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption from 
the reporting requirements of Section 13 and 15(d) of the 
Act. 


On October 31, 1978, anotice was issued on the filing of 
said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued upon 
the basis of the infor.nation stated therein unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
requested exemption is appropriate, in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15408/December 13, 1978 


Administrative Proceeding File No. 3-5556 


In the Matter of 
CALIFORNIA WINDSOR COMPANY 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of California Windsor 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption from 
the reporting requirements of Section 12(g), 13 and 
15(d) of the Act. 


On October 31, 1978, a notice was issued on the filing of 
said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hearing has 


been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
requested exemption is appropriate, in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15409/December 13, 1978 


ANNUAL REPORT FORM 

Extension of Time for Comment 

AGENCY: Securities and Exchange Commission. 
ACTION: Extension of time for comment. 
SUMMARY: The Commission is extending from 
December 15, 1978 to January 15, 1979 the date by which 


comments must be submitted on the existing Form 10-K 
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and the revised Form 10-K recommended by the 
Advisory Committee on Corporate Disclosure. The 
Commission has received requests that such comment 
period be extended and believes that an extension to 
January 15, 1979 will be beneficial because it will result 
in the receipt of additional useful comments. 


DATE: Comments must be received on or before 
January 15, 1979. 


ADDRESSES: All communications on the matter 
discussed in this release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comments 
should refer to File S7-750 and will be available for 
public inspection and copying in the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: William 
H. Carter 202-376-8090, or Mauri L. Osheroff, 
202-376-2379, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: In _ Securities 
Exchange Act Release No. 15068 (August 16, 1978) (43 
FR 37460, August 23, 1978) the Commission requested 
comments on Part | of the present annual report form 
required to be filed by most publicly owned companies, 
Form 10-K, and on the substantially revised annual 
report format recommended by the Advisory Committee 
on Corporate Disclosure. In addition to requesting 
general comments, the Commission requested 
commentators to focus on certain specified areas. The 
Commission intends to consider these comments in 
connection with possibly proposing amendments to 
Form 10-K in the future. 


In order to receive the benefit of the comments of 
interested persons and in view of the requests received 
by the Commission for additional time in which to 
comment, the Commission has extended the comment 
period until January 15, 1979. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15410/December 13, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 29, 1978, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(1) (the ‘“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend the NYSE Constitution and Rules by 
rescinding NYSE Article XIV and Rule 345(c), adding a 
new Article XIV and Rules 476 and 477 and amending 
Articles Ill, X, Xl. The proposed rule change is intended 
to conform the NYSE’s disciplinary rules to the 
provisions of the Act, to organize those rules into a 
uniform body of enforcement regulations and to clarify 
certain procedural requirements with respect to these 
disciplinary rules. 


Notice of the proposed rule change, together with its 
terms of substance, was given by publication of a _ 
Commission Release (Securities Exchange Act Release 
No. 14755, May 12, 1978) and by publication in the 
Federal Register (43 FR 23065, May 30, 1978). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered, and were made available to the public at the 
Commission’s Public Reference Room. 


The Commission received comment on this rule filin 
from the Association of Investment Brokers (“AIB”) 
and from 41 other interested persons, who appear to be 
registered representatives of NYSE member firms.2 The 
NYSE filed a response to the AIB letter.3 





1 Letter from Merrill J. Chapman, President of the AIB to 
George A. Fitzsimmons, July 27, 1978. 


2 None of the 41 letters raise any issues that were not 
raised by the AIB letter. 


3 Letter from James E. Buck, Secretary for the NYSE, to 
George A. Fitzsimmons, September 22, 1978. 





The NYSE proposal, in pertinent part, involves the 
following procedures. NYSE disciplinary hearings are 
held before a Hearing Panel consisting of at least three 
persons; a Hearing Officer, who is Chairman of the 
Panel, and normally two other panelists who are chosen 
from a pool of eligible persons who are members of the 
Hearing Board.4 Hearing Officers and Hearing Board 
members are appointed annually and serve at the 
pleasure of the NYSE Board of Directors. 


If the person subject to a disciplinary proceeding is a 
member, member organization, allied member, or 
approved person of the NYSE, the members of the 
Hearing Board serving on the Panel must also be 
members or allied members.Y If the person is a 
registered or non-registered employee of a member or 
member organization and the person is not a member or 
allied member of the NYSE, the members of the Hearing 
Board serving on the Panel must be registered 
employees or non-registered employees of members 
and member organizations who are not members or 
allied members. If there are joint respondents from each 
of these two categories, at least one of the persons 
serving on the Panel must be a member or allied member 
and at least one other person serving on the Panel must 
be a registered or non-registered employee of a member 
or member organization who is not a member or allied 
member.® 





4 Proposed NYSE rule 476(b). The Chairman of the 
NYSE Board of Directors, subject to the approval of the 
Board, designates from among the officers and 
employees of the NYSE a Chief Hearing Officer and one 
or more alternate Hearing Officers who have no 
Exchange duties or functions relating to the 
investigation or preparation of disciplinary matters. An 
alternate Hearing Officer would preside in a proceeding 
in which the Chief Hearing Officer has a conflict of 
interest or was unavailable. The Chairman of the NYSE 
Board also appoints the Hearing Board from which the 
other panelists are chosen, which is composed of 
members and allied members of the NYSE who are not 
members of the Board of Directors, as well as registered 
employees and non-registered employees of members 
and member organizations. The Hearing Board is 
composed of as many members as the Chairman deems 
necessary. 


5 Article 1, Section 3(g) of the NYSE Constitution 
defines an “approved person” as a party who is not an 
employee, a member or an allied member of a member 
corporation and who is a director of a member 
corporation, or who beneficially owns 5% or more of the 
outstanding voting stock of a member corporation. The 
NYSE staff stated that approved persons are not 
included on the Panel because they are not usually 


A portion of proposed NYSE Rule 476(b) would alter the 
current composition of Hearing Panels by providing that 
if the charge brought by the NYSE related to floor 
activities, at least one of the persons on the Hearing 
Panel must be active on the floor. Similarly, charges 
relating to non-floor activities would require at least one 
“upstairs” person on the panel. 


Procedures for the determination of evidentiary and 
procedural matters have been incorporated into 
proposed Rule 476(c). The Hearing Officer would 
resolve all procedural and evidentiary matters, and 
could require the Exchange to permit the respondent to 
inspect and copy documents or records in the 
possession of the Exchange which are material to the 
preparation of a defense or are intended for the use as 
evidence at the hearing by the Division or Department of 
the Exchange initiating the proceeding. The NYSE also 
proposes to incorporate in Rule 476(e) the NYSE’s 
existing practice of making a written record of all 
disciplinary proceedings. 


Determinations that a respondent has violated the Act, 
the rules thereunder or NYSE rules require a vote of a 
majority of the Hearing Panel. The Hearing Panel’s 
determination is final and conclusive, unless the 
respondent files a request to the Board of Directors for 
review.’ The Hearing Panel may impose one or more of 
the following disciplinary sanctions upon a finding of 
violation: expulsion or suspension from membership; 
limitation as to activities, functions, or operations, 
including, in the case of a specialist or Registered 
Competitive Market Maker, the suspension or 
cancellation of a registration in, or assignment of, one 
or more stocks; fine; censure; suspension or bar from 
being associated with any member or member 
organization; or any other fitting sanction.° The NYSE 
proposes to increase the maximum allowable fine for 
natural persons from $5,000 per violation (with a $25,000 
ceiling for each disciplinary action regardless of the 
number of violations, $100,000 for member organiza- 
tions) to $25,000 for each charge ($100,000 for member 
organizations), with no limit per disciplinary action. 





associated with the securities business, but rather are 
outside directors or investors. The NYSE believes 
approved persons generally would not have the 
securities industry expertise it believes is necessary for 
panelists hearing a disciplinary matter. 


6 Proposed NYSE Rule 476(b). 
7 Id. 
8 Proposed NYSE Rule 476(a). 
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The Commission has considered the basis and purpose 
of the proposed rule changes set forth by the NYSE in its 
rule filing, the issues raised by the commentators, and 
the NYSE’s response to those comments, and has 
concluded that the rule filing is consistent with the 
requirements of the Act. Section 6(b)(7) of the Act? 
together with the due process requirements of Section 
6(d),1 which were added by the Securities Acts 
Amendments of 1975,11 impose on exchanges the same 
duty to provide fair procedures for disciplining members 
and associated persons to which registered national 
securities associations have been subject since 1938.1 
The Commission believes that the NYSE’s proposed 
rule changes meet those requirements. 


The AIB comments on the NYSE proposal relate to the 
composition and selection of Hearing Panels which 
hear and decide NYSE disciplinary actions and to the 
fairness of the NYSE’s disciplinary proceedings. The 
AIB contends that registered disciplinary proceedings 
(i.e., review by Hearing Panelists who are active retail 
investment brokers) since the pool of registered 
representatives from which the NYSE selects its Hear- 
ing Panels consists for the most part of office, 
supervisory and branch managers whose registered rep- 
resentative status is incidental to their other duties. The 
AIB maintains that proceeding involving registered 
representatives should be heard by full time registered 
retail investment brokers and suggests that they be 
named by the AIB. The AIB also contends that: the 
NYSE Hearing Officer should be legally trained; the 
Hearing Panel should contain 6 persons with a 5/6 
majority required for a finding of violation; respondents 
should be permitted to voir dire the panel; the 
evidentiary standard of “beyond a reasonable doubt” 
should prevail; and the maximum allowable fine should 
not be increased. 





2 Section 6(b)(7) of the Act directs exchanges to provide 
in their rules a fair procedure for the disciplining of 
members and persons associated with members. 


10 Section 6(d) of the Act provides that in any exchange 
disciplinary proceeding the exchange shall— 


“bring specific charges, notify such member 
or person of, and give him an opportunity to 
defend against, such charges, and keep a 
record.” 


11 Pub. L. No. 94-29 (June 4, 1975). 


12 Senate Committe on Banking, Housing and Urban 
Affairs, Report to Accompany S.249, S. Rep. No. 94-75, 
94th Cong., 1st Sess. 96 (1975). 


434/SEC DOCKET 


Neither the Act nor its legislative history suggest that 
the “peer review” sought by the AIB is required to be 
provided in disciplinary actions conducted, by 
self-regulatory organizations. Further, the Commission 
does not believe that such “peer review” is a necessary 
element of fair exchange disciplinary procedures within 
the meaning of Section 6(b)(7) of the Act. In the 
Commission’s view, the NYSE rules, by providing fora 
Hearing Panel to be selected from a Hearing Board 
composed of persons who work in retail parses | 
firms, many of whom are registered representatives, 3 
provide an adequate framework for assuring fair and 
impartial disciplinary hearings before persons with the 
objectivity, experience and ability to understand the 
issues presented. Moreover, while the NYSE has 
endeavored to provide a measure of peer review for all 
persons subject to its disciplinary jurisdiction, the 
Commission finds that the type of peer review afforded 
to registered representatives in comparison to the type 
of peer review afforded to other categories of persons is 
consistent with the requirement under Section 6(b)(5) of 
the Act that the rules of an exchange not be designed “to 
permit unfair discrimination between customers, 
issuers, brokers, or dealers.”14 





13 According to the NYSE breakdown of the current 
members of the Hearing Board from which panelists 
would be chosen for a disciplinary proceeding involving 
a registered representative, 79 are registered 
representatives and 32 are non-registered employees of 
member organizations. Of the 79 registered 
representatives, 60 are engaged solely in the handling of 
customer accounts. 


The NYSE advised the Commission that it continually 
updates and adds to the Hearing Boards from which 
panelists are chosen, and it will make an effort to 
increase the representation of registered representa- 
tives in that pool from which panelists are chosen to 
hear a case involving a registered representative 
respondent. The Commission expects that the NYSE 
will make every effort to administer its rules to assure 
that registered representative are fairly represented on 
Hearing Panels. 


14 The AIB notes that cases involving activities on the 
NYSE floor would be heard by a panel which would 
include at least one person active on the floor. The 
possibility exists, however, that the floor person may be 
involved in floor activities different from those of the 
respondent. For example, the floor representative on a 
disciplinary panel considering rule violations by a 
specialist might well be a floor broker or a Registered 
Competitive Market Maker, and not necessarily another 
specialist. 





The Commission also believes that the NYSE’s 
proposed rules insure the basic fairness of the actual 
proceedings.!5 The Commission believes the Act 
permits an exchange the flexibility to choose its Hearing 
Officers as it deems appropriate, without a requirement 
that they be legally trained, so long as the Hearing 
Officer is capable of conducting the proceeding in a fair 
manner. Exchange disciplinary proceedings are less 
formal than judicial proceedings and do not require as 
sophisticated knowledge of the technical aspects of 
trial practice as might be expected in a judicial 
proceeding. The Commission believes that the NYSE’s 
selection of Hearing Officers who have no duties or 
functions relating to the investigation or preparation of 
charges is an adequate means of preventing any conflict 
of interest, or appearance thereof, by the Hearing 
Officer. Further, as a means of assuring the impartiality 
of Hearing Panel members in each case, the NYSE 
provides that prospective panelists be given the names 
of parties, firms, attorneys and a summary of the 
charges, and be asked to identify any potential conflict 
of interest. The Commission believes this procedure 
offers sufficient opportunity to replace any panelist 
whose decision might be tainted by an appearance of a 
conflict of interest. 


The Commission believes that the NYSE system of three 
person panels with a two-thirds majority for a finding of 
violation is reasonable and is consistent with the 
provisions of the Act in providing a fair procedure for 
disciplinary proceedings. Further, the Commission 
believes that self-regulatory organizations should be 
permitted reasonable latitude in selecting the size of the 
hearing panels used to conduct their disciplinary 
proceedings and the vote required for a finding of 
violation. 


With respect to the evidentiary standard applied in 
NYSE disciplinary proceedings, given the remedial 
nature of those proceedings, the Commission does not 
believe that the Act requires the application of a 
standard requiring that proof of violation be established 
beyond a reasonable doubt. 


Finally, the Commission believes the NYSE’s ability to 
impose a more substantial sanction in appropriate 
cases will enhance the NYSE’s ability to enforce 
compliance with the Act, the rules thereunder and 


exchange rules, and is within the NYSE’s province as a 
self-regulatory organization. The increase of the 
maximum fine should not be subject to abuse or 
arbitrariness since NYSE disciplinary actions are 
subject to review by the Commission.! 


Accordingly, the Commission finds that the proposed 
rule change is consistent with the requirements of the 
Act and rules and regulations thereunder applicable to 
registered national securities exchanges and, in 
particular, the requirements of Sections 6(b)(5), 6(b)(6), 
6(b)(7), 6(d) and 19(d), and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15411/December 13, 1978 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-78-8) 


ORDER APPROVING AMENDED PROPOSED RULE 
CHANGE 


On May 26, 1978, the Municipal Securities Rulemaking 
Board (the “MSRB”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934 (the “Act”), 15 U.S.C. 78(s)(b)(1), and Rule 
19b-4 thereunder, copies of a proposed rule change 





15 Further, the Commission, in its review of 
self-regulatory organization disciplinary proceedings, 
is required to insist upon meticulous compliance by the 
self-regulatory organization to that organization’s 
procedural rules. See Todd and Company, Inc. Vv. 
Securities and Exchange Commission, 557 F2d 1008 (3d 
Cir. 1977). 


16 The Commission notes that final disciplinary actions 
of exchanges are subject to review by the Commission 
under Sections 19(d) and (e) of the Act, thereby assuring 
NYSE members a safeguard against any possible 
abuses which in practice might result under the NYSE 
rules. 
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which would establish a comprehensive arbitration 
code for the municipal securities industry. Notice of the 
proposed rule change together with its terms of 
substance, was given by publication of a Commission 
Release (Securities Exchange Act Release No. 14840 
(June 9, 1978)). On August 25, 1978, the MSRB made a 
technical amendment to the filing to clarify that the 
record required to be kept of proceedings before a panel 
of arbitrators is a verbatim record and that the term 
“related counterclaim” used in the filing means a 
counterclaim related to a customer’s account(s) with 
the municipal securities broker or municipal securities 
dealer. On November 1, 1978, the MSRB filed a second 
amendment to remove the unanimous voting 
requirement for an arbitration panel’s referral of a matter 
to an appropriate regulatory authority or organization. 
Notice of that amendment was given by publication of 
Securities Exchange Act Release No. 15316 (November 
7, 1978) and by publication in the Federal Register (43 
FR 53082 (1978)). All written statements with respect to 
the amended proposed rule change which were filed 
with the Commission and all written communications 
relating to the amended proposed rule change between 
the Commission and any person were considered and 
were made available to the public at the Commission’s 
Public Reference Room. 


The proposed rule change is based on the MSRB’s 
authority under Section 15B(b)(2)(D) of the Act to 
provide for the arbitration of claims relating to 
transactions in municipal securities, as well as its 
general mandate under Section 15B(b)(2)(C) of the Act 
to protect investors and the public interest.2 In 
evaluating the proposed rule change, the Commission 
considered, among other things, the extent to which the 
Act permits the MSRB to become involved in 


supervising and conducting arbitration proceedings in 
the manner provided in the proposed rule change. 

Section 15B, which sets forth the duties of the MSRB, is 
phrased entirely in terms of rulemaking. Nevertheless, 
the Commission believes that the MSRB is particularly 
well situated to supervise and conduct arbitration 
proceedings in the limited manner provided in the 
proposed rule change and that the Act permits the 
MSRB that degree of involvement in those activities. 


It appears that the proposed rule change will provide a 
means for resolving disputes on an expedited and 
relatively inexpensive basis, thereby enhancing investor 
protection.* Although several persons commenting on 
a draft of the arbitration code argued that a dollar ceiling 
should be imposed on municipal securities disputes 
which must be submitted to arbitration, the MSRB did 
not alter the proposed code to impose such a limit. The 
MSRB stated its belief that the adoption of such a 
limitation would be inconsistent with its goal of 
establishing an arbitration code which provides a means 
for resolving municipal securities disputes on an 
expedited and relatively inexpensive basis. In addition, 
the MSRB expressed the view that the formal 
procedures provided in the proposed code would 
promote a full and fair resolution of municipal securities 
disputes, regardless of the dollar amount involved. 


The Commission finds that the amended proposed rule 
change is consistent with the requirements of the Act 
and the rules and regulations thereunder applicable to 
the MSRB and, in particular, the requirements of 
Section 15B of the Act and the rules and regulations 
under that section. The Commission also finds that it 
has good cause for approving the proposed rule change 
prior to the thirtieth day after the publication of notice of 





1 The November 1, 1978, amendment removed all 
reference to a special voting requirement for such a 
referral. In filing the amendment, the MSRB stated that 


In adopting this provision, the Board did not 
intend to impose a more stringent voting 
requirement than would otherwise govern 
under applicable law. The Board has 
therefore determined to delete this provision 
in order to avoid the possibility of the 
provision having such a result. 


2 Sections 15B(b)(2)(C), 15B(b)(2)(D), and 15B(b)(2)(J) 
of the Act permit the MSRB, by rule, to require the 
payment of fees in connection with arbitration 
proceedings. Any fees required by the MSRB to be paid 
in connection with arbitration must be filed with the 
Commission, pursuant to Section 19 of the Act. 
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3 Under the proposed rule, the MSRB would appoint a 
seven-member Arbitration Committee, which would 
include three MSRB members and the Director of 
Arbitration, who would perform a number of functions 
related to the conduct of arbitration proceedings. 


4 The Commission has determined that the MSRB’s 
arbitration procedures, which are similar to many of 
those employed by other self-regulatory organizations, 
are appropriate. Nevertheless, the Commission and its 
staff currently are examining the questions raised by the 
use of customer agreements which require the 
submission of all future claims to binding arbitration. 
As a result of this examination of customer arbitration 
agreements, the Commission may recommend or 
require that the MSRB consider modifications of, or 
additions to, the rules here approved. 





the filing of the most recent amendment to the proposal, 
because of the importance of establishing uniform 
arbitration procedures for the municipal securities 
industry. The Commission notes that, with the 
exception of the last amendment, there has been 
substantial opportunity for public comment on the 
proposal. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned amended 
proposed rule change be, and it hereby is, approved. 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20822/December 8, 1978 


In the Matter of 


NATIONAL FUEL GAS DISTRIBUTION CORPORATION 
10 Lafayette Square 
Buffalo, New York 14203 


NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


(70-5915) 


NOTICE OF POST-EFFECTIVE AMENDMENT SEEKING 
EXTENSION OF AUTHORIZATION TO MAKE “CROSS- 
STREAM” LOANS 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Distribution Corporation (‘Distribution Corporation”) 
and National Fuel Gas Supply Corporation (“Supply 
Corporation”), two subsidiaries of National Fuel Gas 
Company (“Company”), a registered holding company, 
have filed with this Commission a_ post-effective 
amendment to the application in this proceeding 
pursuant to Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of 
the Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 42, 43 and 45 promulgated thereunder 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
application which is summarized below, for a complete 
statement of the proposed transactions. 


By order dated March 9, 1978 (HCAR No. 20440), the 
Commission authorized, among other things, Supply 
Corporation to loan to Distribution Corporation: (1) 
certain excess cash in an aggregate principal amount 
not to exceed $8,000,000 in exchange for unsecured 
notes maturing at the earlier of twelve months from the 
date of issue or receipt of Federal Energy Regulatory 
Commission (“FERC”) authorization regarding certain 
transactions involving National Gas Storage Corpora- 
tion (“Storage Corporation”), a proposed subsidiary of 
the Company and need for the cash for the storage 
project (see File No. 70-5961); and (2) cash generated as 
a result of the sale by Supply Corporation of gas with- 
drawn from storage to the extent that such cash was 
required by Distribution Corporation for working 
capital, but not in excess of $20,000,000. While it was 
originally anticipated that the FERC authorization with 
respect to Storage Corporation would be received 
before December 31, 1978, it now appears that such 
authorization will be delayed beyond that date. Also, it 
appears that Supply Corporation will again have excess 
cash as a result of the sale by Supply Corporation and 
gas withdrawn from storage. Accordingly, Supply 
Corporation and Distribution Corporation are filing this 
post-effective amendment to File No. 70-5915 to request 
that Supply Corporation’s authority to loan, and 
Distribution Corporation’s authority to borrow, be 
extended so that Supply Corporation may loan or reloan 
to Distribution Corporation: (1) up to $8,000,000 aggre- 
gate principal amount at any one time outstanding in 
exchange for unsecured notes of Distribution Corpora- 
tion until the earlier of the receipt of the above- 
mentioned FERC authorization and the need for the 
cash for the storage project or December 31, 1979; and 
(2) up to $50,000,000 aggregate principal amount at any 
one time outstanding of cash generated as a result of 
the sale by Supply Corporation of gas withdrawn from 
storage until December 31, 1979 in exchange for 
unsecured notes of Distribution Corporation. 


Such funds would be for Distribution Corporation’s 
working capital and construction program. Interest 
would be paid at the commercial paper rate applicable to 
the Company in effect at the time the loan is made 
(currently 10.3% per annum). Distribution Corporation 
will have the option, after payment of all notes of prior 
maturity, to prepay any note issued pursuant to this 
transaction at any time or from time to time, in whole or 
in part, without premium, upon payment of all interest 
accrued on the principal amount so prepaid to the date 
of such prepayment. Distribution Corporation proposes 
to repay these loans through monies received as a result 
of bank borrowings or sale of commercial paper or other 
securities by the Company. 


The above proposed transactions will save the system 
money by eliminating the amount by which the interest 
expense the Company would incur in borrowing needed 
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funds through bank loans (currently 11.5% and/or sale 
of commercial paper (currently 10.3%) exceeds the 
interest income Supply Corporation would realize 
through investment of excess cash in temporary invest- 
ments (based upon the current temporary investment 
rate of 9.375%). 


No special and separable fees, commissions or 
expenses are anticipated in connection with the 
consummation of the proposed transactions. It is 
stated that no federal or state regulatory authority, other 
than this Commission has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 3, 1979, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicants at 
the above stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20823/December 8, 1978 


In the Matter of 

NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020 
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NATIONAL FUEL GAS DISTRIBUTION CORPORATION 
10 Lafayette Square 
Buffalo, New York 14203 


NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


(70-6231) 


NOTICE OF PROPOSAL RELATING TO SYSTEM 
SHORT-TERM DEBT FINANCING 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (“NFG” or “Company”), a registered holding 
company, and two of its subsidiaries, National Fuel Gas 
Distribution Corporation (‘Distribution Corporation”) 
and National Fuel Gas Supply Corporation (“Supply 
Corporation”), have filed an application and 
amendments thereto with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of 
the Act and Rules 23, 42, 43, 45 and 50 promulgated 
thereunder as applicable to the following proposed 
transactions. All interested persons are referred to the 
application and amendments, which was summarized 
below, for a complete statement of the proposed trans- 
actions. 


It is anticipated that Distribution Corporation will need 
approximately $50,000,000 for working capital in 1979 
from external sources. In connection therewith, the 
Company proposes to issue and sell from time to time 
during the period from January 1, 1979, through 
December 31, 1979, up to $30,000,000 aggregate 
principal amount at any one time outstanding of its 
short-term unsecured notes to The Chase Manhattan 
Bank, N.A., New York City (“Chase”), and to loan the 
proceeds therefrom to Distribution Corporation. 


Also in connection with Distribution Corporation’s need 
for $50,000,000 for working capital, the Company 
proposes to issue and sell from time to time during the 
period from Janaury 1, 1979, through December 31, 
1979, up to $20,000,000 aggregate principal amount at 
any one time outstanding of its commercial paper to 
A. G. Becker & Co., Incorporated (“Dealer”) and/or 
short-term unsecured notes to Chase and to loan the 
proceeds to Distribution Corporation. 


The commercial paper will be sold by the Company to 
the Dealer in minimun sales amounts of not less than 
$50,000 and note denominations of not less than 
$25,000, with varying maturities not to exceed nine 
months, and will not be prepayable prior to maturity. No 
commission will be payable in connection with the 
issuance and sale of the commercial paper; however, 
the Dealer will reoffer and sell the commercial paper at a 
discount rate of 1/8 of 1% per annum less than the 





prevailing discount rate from the Dealer to the 
Company. The dealer, in reoffering the Commercial 
paper, will limit the reoffer and sale to anonpublic list of 
not more than 200 buyers of commercial paper, which 
list will be furnished to the Commission either directly 
by the Company or by the Dealer. Such list will be 
prepared in advance by the Dealer and will include 
commercial banks, insurance companies, corporate 
pension funds, investment trusts, foundations, college 
and university funds, municipal and state funds, or 
other financial institutions which normally invest funds 
in commercial paper. No sale will be made to any buyer 
unless and until such buyer has received a current report 
of the financial condition of the Company. No additions 
will be made to such list of customers without approval 
of the Commission. It is anticipated that the commercial 
paper of the Company will be held by the buyer to 
maturity; however, the Dealer may, if desired, 
repurchase the commercial paper and reoffer it to others 
on the approved list of buyers. 


The short-term unsecured notes issued to Chase will be 
dated as of the date ot issue, will mature not later than 
twelve months from the date thereof, will be prepayable 
at any time without premium and will bear interest 
based on the Chase prime rate as it fluctuates from time 
to time. In addition, the Company has informally agreed 


with Chase to maintain average balances of 20% of the 
average loans outstanding. However, the average 
balances maintained for normal operating needs are 
sufficient to cover these amounts. There will be no 
committment fee or any closing or related costs in 
connection with the above borrowings from Chase. 
Assuming an average balance of 20% was required, the 
effective cost of money, based on the current 11.5% 
prime rate, would be 14.375%. The Company proposes 
to use the proceeds from the sale of its short-term notes 
and/or commercial paper to acquire for cash from time 
to time up to $50,000,000 aggregate principal amount at 
any one time outstanding of short-term unsecured 
notes from Distribution Corporation. Each such note 
will be dated the same date and bear the same effective 
interest rate as the related commercial paper and/or 
short-term note of the Company. Each note related to 
the commercial paper of the Company will mature 
within nine months from its date of issue, with interest 
payable quarterly until the principal amount is paid in 
full. Each note related to a short-term note of the 
Company will be dated the same date and bear the same 
interest rate as the related short-term note of the 
Company (11.5%, based on the current Chase prime 
rate) and will mature within twelve months from its date 
of issue, with interest payable quarterly until the princi- 
pal amount is paid in full. Distribution Corporation will 
have the option, after payment of all notes of prior 
maturity, to prepay any note issued pursuant to this 
transaction at any time or from time to time, in whole or 


in part, without premium, upon payment of all interest 
accrued on the principal amount so prepaid to the date 
of such prepayment. 


Distribution Corporation proposes to use the proceeds 
from the sale of its notes pursuant to this transaction for 
working capital, including working capital in 
connection with deferred gas costs. The Company 
tentatively proposes to repay the $50,000,000 through 
moneys received from Distribution Corporation or from 
bank loans or the sale of commercial paper. 


It is anticipated that Supply Corporation will need 
approximately $30,000,000 for working capital and to 
purchase gas placed in storage during the summer 
months in 1979. In connection therewith, the Company 
proposes to establish lines of credit with several banks 
aggregating $30,000,000 and to issue and sell from time 
to time during the period from January 1, 1979, through 
December 31, 1979, short-term unsecured notes 
pursuant thereto up to an aggregate principal amount at 
any one time outstanding of $30,000,000 and loan the 
proceeds therefrom to Supply Corporation. The names 
of the banks and the maximum amount to be borrowed 
and outstanding at any one time from each such bank 
are as follows: 


BUFFALO GROUP 


Marine Midland Bank-Western 
Buffalo, New York $12,000,000 
Manufacturers and Traders 

Trust Company 
Buffalo, New York 


Liberty National Bank & 
Trust Company 
Buffalo, New York 


ERIE GROUP 


First National Bank of 
Pennsylvania (Agent Bank) 

Erie, Pennsylvania 1,500,000 

Marine Bank 

Erie, Pennsylvania 1,000,000 

Warren National Bank 

Warren, Pennsylvania 1,000,000 
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OIL CITY 


First Seneca Bank & Trust Company 
(Agent Bank( 

Oil City, Pennsylvania $2,000,000 

Pennsylvania Bank & Trust Company 


Titusville, Pennsylvania 1,500,000 


Northwest Pennsylvania Bank 
& Trust Company 

Oil City, Pennsylvania 1,000,000 

McDowell National Bank 


Sharon, Pennsylvania 1,000,000 


$30,000,000 


The notes will be dated as of the date of issue, will 
mature not later than twelve months from the date 
thereof and will be prepayable at any time, in whole or in 
part, without penalty of premium. The notes issued and 
sold to the Erie and Oil City banks will bear interest at 
the prime rate of interest in effect from time to time of 
The Chase Manhattan Bank, N.A., New York City. The 
notes issued and sold to the Buffalo banks will bear 
interest at the prime rate of interest in effect from time to 
time of each individual bank. The effective cost of the 
lines of credit from the Erie Group and Oil City Group is 
the prime rate of interest charged by Chase; the effective 
cost of the lines of credit from the Buffalo group is the 
prime rate of interest in effect from time to time of each 
such bank. 


The Company proposes to use the proceeds from the 
sale of short-term notes described in this transaction to 
acquire for cash from time to time up to $30,000,000 
aggregate principal amount at any one time outstanding 
of short-term unsecured notes issued by Supply 
Corporation. Each such note will be dated the date and 
bear the same interest rate as the related short-term 
note of the Company. Each note will mature within 
twelve months from its date of issue, with interest pay- 
able monthly until the principal amount is paid in full. 
Supply Corporation will have the option to prepay any 
note issued pursuant to this transaction at any time or 
from time to time, in whole or in part, without penalty or 
premium, upon payment of all interest accrued on the 
principal amount so prepaid to the date of such 
prepayment. 


Supply Corporation proposes to use the proceeds from 
the sale of its notes pursuant to this transaction for 
working capital and to purchase gas placed in storage 
during the summer months. Repayment of these notes 
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by Supply Corporation will be made as gas is withdrawn 
from storage and sold and from funds generated 
internally. 


By order dated March 9, 1978 (HCAR No. 20440), the 
Commission authorized Supply Corporation to make 
certain short-term loans of up to $28,000,000 aggregate 
principal amount to Distribution Corporation. Supply 
Corporation and Distribution Corporation wish to 
increase the principal amount and extend the 
availability of such intrasystem loans and, in connec- 
tion therewith, are seeking in a post-effective amend- 
ment to File No. 70-5915 being filed contemporaneously 
herewith authorization for the loaning and reloaning 
during 1979 by Supply Corporation of up to $58,000,000 
aggregate principal amount at any one time outstanding 
of certain excess funds to Distribution Corporation. As 
noted in HCAR No. 20440, the availability of the above- 
mentioned Supply Corporation loans are dependent, in 
part, upon the need for the funds by National Gas 
Storage Corporation (‘Storage Corporation’), a 
proposed subsidiary of the Company (see File No. 
70-5961), and by Supply Corporation. To the extent that 
the needs of Storage Corporation or Supply Corporation 
require a repayment of a portion or all of such 
$58,000,000 in 1979, Distribution Corporation will need 
to have available an alternative external source of funds. 
Therefore, during 1979, Distribution Corporation 
proposes to borrow from the Company pursuant to the 
authority sought in connection with the transactions 
between the Company and Chase and the Company 
and the Dealer, when and to the extent that funds are 
unavailable from or must be repaid to, Supply 
Corporation in accordance with the above-mentioned 
extension of the Commission authorization in HCAR 
No. 20440. The total borrowings by the Company for 
Distribution Corporation pursuant to the authorization 
sought in connection with the transactions between the 
Company and Chase and the Company and the Dealer, 
together with loans by Supply Corporation to Distribu- 
tion Corporation will not at any one time exceed 
$50,000,000. 


The fees, commissions, and expenses incurred or to be 
incurred in connection with the proposed transactions 
total $8,200, including estimated fees for legal counsel 
of $6,000 and miscellaneous estimated expenses of 
$200. It isstated that no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1979, request in 
writing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request and 
the issues of fact or law raised by said declaration which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 





Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the declarants at 
the above stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20824/December 11, 1978 


In the Matter of 


NEW ENGLAND POWER COMPANY 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 


(70-6218) 


ORDER AUTHORIZING CAPITAL CONTRIBUTION BY 
HOLDING COMPANY TO SUBSIDIARY 


New England Electric System (“NEES”), a registered 
holding company, and its electric utility subsidiary 
company, New England Power Company (“NEPCO”), 
have filed with this Commission an application- 
declaration pursuant to Sections 9(a), 10, and 12 of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rules 42(a) and 45 promulgated thereunder concerning 
the following proposed transaction. 


NEES proposes to make a capital contribution to 
NEPCO of $30,000,000. NEPCO will use such contribu- 
tion to repay $30,000,00 of short-term indebtedness. As 
of August 31, 1978, NEPCO has $9,200,000 of 
short-term indebtedness outstanding and it is 
anticipated that such indebtedness wili aggregate 


$40,000,000 at the time of the proposed capital contri- 
bution. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $2,500, 
including $500 of incidental services to be performed at 
cost, by New England Power Service Company, an affili- 
ate of NEES. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20765) and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application- 
declaration be granted and permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be and hereby is granted and permitted to 
become effective, forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
release No. 20825/December 11, 1978 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 
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WEST PENN POWER COMPANY 
Cabin Hill Greens 
Greensburg, Pennsylvania 15601 


(70-6245) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARIES AND ACQUISI- 
TION THEREOF BY PARENT HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, and three of its public utility subsidiary 
companies, Monongahela Power Company (“Monon- 
gahela”), The Potomac Edison Company (“Potomac 
Edison”) and West Penn Power Company (“West 
Penn”), have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 6, 7, 
9, 10 and 12 of the Act and Rule 50(a)(3) promulgated 
thereunder as applicable to the proposed transactions. 
All interested persons are referred to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


Monongahela, upon amendment of its charter to 
increase the number of authorized common shares from 
8,125,000 to 9,625,000 shares, proposes to issue and 
sell from time to time through December 31, 1979, up to 
500,000 shares of such stock to Allegheny for total cash 
consideration of $25,000,000. 


Potomac Edison, upon amendment of its charter to 
increase the number of authorized common shares from 
8,125,000 to 9,625,000 shares, proposes to issue and 
sell from time to time through December 31, 1979, up to 
1,500,000 of such shares to Allegheny for an aggregate 
cash consideration of $30,000,000. 


West Penn, upon amendment of its charter to increase 
the number of authorized common shares from 
9,352,923 shares to 11,352,923 shares, proposes to 
issue and sell from time to time through December 31, 
1979, up to 1,250,000 of such shares to Allegheny for an 
aggregate cash consideration of $25,000,000. 


The net proceeds of the issuance and sale of common 
stock by Monongahela, Potomac Edison and West Penn 
will be used by each of them for their respective 


construction programs and for othercorporate purposes. 


For the year 1979, construction expenditures are 
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estimated at $70-$75 million in the case of 
Monongahela, $60-$65 million in the case of Potomac 
Edison, and $120-$125 million in the case of West Penn. 


Allegheny proposes to obtain the additional funds 
necessary to purchase the aforesaid common stock of 
Monongahela, Potomac Edison and West Penn from 
internal cash generation, authorized short-term 
borrowings (File No. 6042) and the issuance and sale of 
such other securities as may be authorized by this 
Commission and other regulatory authorities having 
jurisdiction. As of November 5, 1978, Allegheny had 
$44.4 million of short-term debt outstanding. 


The fees, .ummissions and expenses to be incurred in 
connection with the proposed transactions are 
estimated at $5,500. Prior authorization of the West 
Virginia Public Service Commission and the Ohio Public 
Utilities Commission in the case of Monongahela, of the 
Maryland and West Virginia Public Service Commis- 
sions and the State Corporation Commission of Virginia 
in the case of Potomac Edison, of the Pennsylvania 
Public Utility Commission in the case of West Penn, and 
of the Maryland Public Service Commission as to acqui- 
sition of the Potomac Edison common stock by 
Allegheny is required in connection with the proposed 
transactions. Appropriate applications will be filed with 
those commissions. It is stated that no other state or 
federal commission except for this Commission has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 8, 1979, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by the filing which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20826/December 12, 1978 


In the Matter of 


COLONIAL GAS ENERGY SYSTEM 
Lowell, Massachusetts 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE COD GAS COMPANY 
Hyannis, Massachusetts 


(70-6177) 
SUPPLEMENTAL ORDER RELEASING JURISDICTION 


By order dated November 28, 1978, in this proceeding, 
Colonial Gas Energy System (“Colonial”), a registered 
holding company, was authorized to issue and sell 
cumulative convertible preferred stock (‘Preferred 
Stock”) and was granted an exception from the competi- 
tive bidding requirements of Rule 50. That order also 
authorized Lowell Gas Company (‘Lowell’) and Cape 
Cod Gas Company (“Cape Cod”), public utility subsidi- 
aries of Colonial, to issue and sell their common stock 
to Colonial in the amount of $1,900,000 and $1,200,000, 
respectively. Jurisdiction was reserved with respect to 
the terms of the Preferred Stock, including the terms of 
conversion and the dividend rate, and with respect to the 
fees, expenses and commissions to be paid or incurred 
in connection witht the proposed transactions. 


Colonial has filed an amendment in this proceeding 
informing the Commission that it has executed a 
contract, conditioned upon the receipt of any necessary 
approvals of this Commission, with the underwriters 
who will market the Preferred Stock. The underwriters 
have contracted to purchase for public redistribution 
370,000 shares of the Preferred Stock at an initial price 
of $15 per share for an aggregate initial offering price of 
$5,550,000. The underwriters’ spread is $1.35 per share, 
9% of the public offering price. Colonial will receive 
$5,050,000, the initial public offering price less the 
underwriters’ compensation. The dividend rate on the 
Preferred Stock will be 12% per annum. Dividends on 


the Preferred Stock will accrue from the date of original 
issue and will be payable quarterly on the 15th day of 
March, June, September and December in each year. 
The Preferred Stock will be convertible into common 
stock at the rate of one share of common stock for each 
share of Preferred Stock, a conversion price of $15.00 
per share. The Preferred Stock will not be redeemable 
prior to December 15, 1983. Thereafter, it will be 
redeemable, in whole or in part, at the option of 
Colonial, on not less than 30 or more than 60 days’ 
notice, at $16.35 per share until December 15, 1988, at 
$15.90 per share until December 15, 1993, and at $15.00 
per share thereafter. 


The proposed underwriters’ compensation has been 
compared with underwriting costs incurred by gas 
public utility companies and holding companies, 
whether or not subject to the Act, which have offered 
common stock or preferred stock to the public since 
January 1978, together with the relevant qualitative 
factors affecting each such issue. 


It is found that both the price to be received by 
Colonial and the underwriting compensation are 
reasonable and that all of the requirements of the Act 
and of the rules thereunder, including the requirements 
of Section 7(d), are satisfied. 


The fees and expenses to be incurred in connection with 
the sale of the Preferred Stock are estimated at $250,000 
including legal fees of $64,000, and accounting fees of 
$42,000. No fees and expenses are expected to be 
incurred in connection with the sale of the common 
stock of Lowell and Cape Cod to Colonial. 


IT IS ORDERED, that the jurisdiction reserved in the 
order of November 28, 1978, over the terms of the 
Preferred Stock and over the fees, expenses and 
commissions to be paid or incurred in connection with 
the proposed transactions, be, and the same hereby is, 
released, and the declaration, as amended, be, and the 
same hereby is, permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20827/December 12, 1978 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6234) 


NOTICE OF PROPOSED SALE OF TRANSMISSION 
LINE BY SUBSIDIARY TO AN UNAFFILIATED ELEC- 
TRIC UTILITY 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (‘“Penelec”), an electric utility subsidiary of 
General Public Utilities Corporation (“GPU”), a regis- 
tered holding company, has filed a declaration with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Section 12(d) 
of the Act and Rule 44 promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


Penelec is the owner of a 115 kv single circuit electric 
transmission line of approximately 15 miles in length 
connecting Penelec’s Lenox substation in Susquehana 


County, Pennsylvania with the Peckville substation 
owned by Pennsylvania Power and Light Company 
(“PP&L”), an electric utility not affiliated with Penelec 
or GPU, located in Lackawanna County, Pennsylvania 
(The “L/P Line”). 


Penelec is the owner of a 230 kv single circuit electric 
transmission line of approximately 55 miles in length 
connecting Penelec’s East Towanda Substation in 
Bradford County, Pennsylvania with PP&L’s Peckville 
Substation in Lackawanna County, Pennsylvania. 
Approximately 2.3 miles of the East Towanda-Peckville 
Line connects the PP&L Peckville Substation with the 
Southern leg of the loop of the East Towanda-Peckville 
Line into the Lackawanna Switching Station (the 
“Lackawanna Line”). 


The L/P Line is no longer useful to Penelec as a result 
of the development by Penelec of the parallel 230 kv 
system represented by the East Towanda-Peckville 
Line. The Lackawanna Line is no longer useful to 
Penelec as a result of the construction of the 
Lackawanna Switching Station. 


Therefore Penelec proposes to sell to PP&L the 
following property: 


(1) The facilities and equipment constituting the L/P 
Line, certain of Penelec’s property presently located in 
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PP&L’s Peckville substation and the appurtenant right 
of way. 


(2) The facilities and equipment constituting the 
Lackawanna Line and the appurtenant right of way. 


The purchase price of the property and the equipment 
will be the original book cost, less depreciation, com- 
puted at the closing date. The estimated price as of 
June 30, 1978, would be $353,561.31. 


The fees and expenses to be incurred in connection 
with the proposed transaction is approximately $17,500 
including $15,000 in attorney’s fees. 


The fees and expenses to be incurred in connection 
with the proposed transaction is approximately $17,500 
including $15,000 in attorney’s fees. It is stated that the 
Pennsylvania Public Utility Commission has juris- 
diction with respect to the proposed transaction, and 
that no other state commission and no _ federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 5, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20828/December 12, 1978 


In the Matter of 


COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 


COLUMBIA GAS OF OHIO, INC. 
Columbus, Ohio 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA HYDROCARBON CORPORATION 
COLUMBIA COAL GASIFICATION CORPORATION 


THE INLAND GAS COMPANY, INC. 
Ashland, Kentucky 


COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
Wilmington, Delaware 


(70-6142) 


SUPPLEMENTAL ORDER AUTHORIZING INCREASE 
IN INTRASYSTEM FINANCING 


The Columbia Gas System, Inc. (“Columbia”), a regis- 
tered holding company, and its subsidiary companies 
named above, have filed a post-effective amendment to 
their application-declaration in this proceeding pur- 
suant to Sections 6(b), 9, 10, 12(b) and 12(f) of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rules 43, 45, and 50(a)(3) promulgated thereunder 
regarding the following proposed transactions. 


By order dated April 28, 1978, (HCAR No. 20523) in this 
proceeding, the Commission, among other things, 
authorized Columbia to advance on open account to 
certain subsidiaries, and to have outstanding from time 
to time, up to an aggregate amount of $260,700,000 to 
finance the purchase by such subsidiaries of under- 
ground storage gas inventories, miscellaneous other 
inventories and for short-term seasonal purposes. The 
advances authorized for Columbia Gas of West 
Virginia, Inc. (“Columbia of West Virginia’), were 
limited to $24,000,000, its then estimated short-term 
financing requirements. 


The open account advances initially bear interest at the 
rate in effect from time to time at the agent bank for 
Columbia’s short-term loan line of credit. Interest 
charges to the subsidiaries subsequently will be 
adjusted, after the storage financing period, to the 
effective cost of money Columbia achieves on its 
short-term borrowing for this purpose. Substantially all 
of such advances are expected to be taken down by 
December 31, 1978, however, a portion may be taken 
down during the period January 1, 1979, through May 
31, 1979. The funds would be advanced, repaid and 
reborrowed, as required from time to time for periods 
not exceeding one year from the date of each advance. 
All such advances are to be repaid on or before May 31, 
1979. 


Applicants-declarants now seek to increase the 
authorization for the proposed advances to Columbia 
of West Virginia to an aggregate principal amount of 
$31,000,000. It is stated that the $7,000,000 increase is 
required to provide Columbia of West Virginia with 
sufficient funds to finance gas purchases and other 
normal short-term seasonal requirements. It is further 
stated that the proposed increase in short-term 
financings has been necessitated by an unanticipated 
reduction in cash flow resulting from the denial by the 
State of West Virginia Public Services Commission 
(“West Virginia Commission”) in its order dated June 
30, 1978 in Case No. 9407 of Columbia of West 
Virginia’s request to fully recover gas costs until com- 
pletion of further hearings. In its final order in that pro- 
ceeding dated October 5, 1978, the West Virginia 
Commission authorized the recovery of substantially 
all the increase in purchased gas costs. Since these 
costs are not recoverable immediately, but will be re- 
covered through an actual cost adjustment provision 
over the next twelve months, the company is experi- 
encing a current reduction in cash flow. In all other 
respects, the proposed transactions remain the same. 


It is stated that the West Virginia Commission has 
authorized the proposed transactions. It is further 
expected that no other state commission and no 
federal commission, except this Commission, has 
jurisdiction over the proposed transactions. 
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Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20778), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended by said 
post-effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ment, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the certification 
thereunder is extended so as to allow filing on a 
quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20829/December 13, 1978 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6246) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND PREFERRED STOCK 
AT COMPETITIVE BIDDING. 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“Arkansas”), an electric utility sub- 
sidiary of Middle South Utilities, Inc., a registered 
holding company, has filed an application and amend- 
ments thereto with this Commission pursuant to 
Sections 6(a) and 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 23, 24 and 50 
promulgated thereunder regarding the following pro- 
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posed transactions. All interested persons are referred 
to the amended application which is summarized 
below, for a complete statement of the proposed trans- 
actions. 


Arkansas proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 promul- 
gated under the Act, $60,000,000 principal amount of 
its First Mortgage Bonds (“Bonds”) of a series having a 
term of not less than five nor more than thirty years. 
Arkansas will determine, and give notice of, the 
maturity date of the bonds not later than 12:00 p.m. on 
the third business day preceding the day fixed for the 
presentation of bids. The interest rate on the bonds 
(which will be a multiple of 1/8 of 1%) and the price, 
exclusive of accrued interest, to be paid to Arkansas 
(which will be not less than 100% nor more than 
102-% % of the principal amount thereof) will be deter- 
mined by competitive bidding. The bonds will be 
issued under Arkansas’ Mortgage and Deed of Trust 
dated as of October 1, 1944, to Morgan Guaranty Trust 
Company of New York, Trustee, as heretofore supple- 
mented and as to be further supplemented by a Thirty- 
first Supplemental Indenture to be dated as of February 
1, 1978, which will include a prohibition for a period of 
not more than five years against refunding the bonds 
with the proceeds of funds borrowed at a lower 
effective interest cost. 


Prior to the effective date of Arkansas’ Twenty-eighth 
Supplemental Indenture dated as of July 1, 1975, 
Arkansas’ Mortgage and Deed of Trust as amended pro- 
vided that in computation of the “two-times interest” 
coverage test for the issuance of additional bonds, the 
amount of the company’s nonoperating income (as 
defined) that may be taken into account would not 
exceed 15% of the sum of net operating income plus 
nonoperating income. This provision differs from the 
analogous provision of the Commission’s Statement of 
Policy with respect to First Mortgage Bonds (“Policy 
Statement”) adopted February 16, 1956 (HCAR No. 
13105), which restricts the inclusion of nonoperating 
income to an amount not exceeding 10% of operating 
income. In recent years, the Indenture provision has 
resulted in higher computed interest coverage than 
would have resulted from the provision prescribed by 
the Policy Statement. 


As a first step toward conforming the Indenture pro- 
vision with that of the Policy Statement, Arkansas’ 
Twenty-eighth Supplemental Indenture dated as of July 
1, 1975, amended the Indenture provision so as to 
provide that, effective with the first series of bonds to 
be issued after December 31, 1975, the amount of 
includable nonoperating income would not exceed 
14% of the sum of net operating income plus non- 
operating income. Arkansas’ Twenty-ninth Supple- 
mental Indenture reduced the figure to 13%, and 
Arkansas’ Thirtieth Supplemental Indenture reduced 





the figure to 12%. It is proposed in the instant filing 
that Arkansas’ Thirty-first Supplemental Indenture, to 
be dated as of February 1, 1979, provide that, effective 
with the first series of bonds to be issued after 
February 28, 1979, the amount of includable non- 
operating income shall not exceed 11% of the sum of 
net operating income plus nonoperating income. It is 
contemplated that such percentage will be succes- 
sively reduced further in future supplemental 
indentures so that the Indenture provision (including, 
ultimately, the base to which the percentages shall 
apply) will finally conform in substance with the 
analogous provision of the Policy Statement. 


Arkansas also proposes to issue and sell at 
competitive bidding up to 600,000 shares of a new 
series of preferred stock, par value $25 per share (“Pre- 
ferred Stock”). The dividend rate of the Preferred Stock 
(which will be a multiple of 4/25ths of 1%) and the 
price to be paid to Arkansas for the Preferred Stock 
(which will not be less than $25 nor more than $25.70 
per share, plus accumulated dividends, if any) will be 
determined by competitive bidding. The terms of the 
Preferred Stock will include a prohibition, until 
February 1, 1984, against refunding the Preferred 
Stock, directly or indirectly, with the proceeds of funds 
derived from the issuance of debt securities at a lower 


effective interest cost, or from the issuance of other 
stocks which rank prior to or on a parity with the Pre- 
ferred Stock as to dividends or assets at a lower 
effective dividend cost. The Preferred Stock will be 
created by appropriate corporate action and, except as 
to designation, dividend rate, the date from which divi- 


dends commence to accumulate, redemption 
premiums, the terms and conditions of redemption, 
and matters pertaining to par value and certain voting 
rights, will have the same characteristics as, and rank 
pari passu with, the presently outstanding preferred 
stock of Arkansas. 


The sale of the Bonds and the sale of the Preferred 
Stock are separate transactions not contingent one 
upon the other. Arkansas proposes to use the net pro- 
ceeds derived from the issuance and sale of the Bonds 
and the Preferred Stock for the payment of short-term 
indebtedness incurred or estimated to be incurred and 
for financing its 1979 construction program, such pro- 
gram estimated to be $212,700,000. 


The fees, commissions, and expenses incurred or to be 
incurred in connection with the proposed transaction 
total $250,000 ($195,000 in respect of the Bonds, and 


$55,000 in respect of the Preferred Stock), including 
counsel fees of $69,000, printing and engraving costs 
of $53,000, rating fees of $23,500, accountants’ fees of 
$17,000, trustee’ fees of $20,000, and miscellaneous 
expenses of $20,586. In addition, the fee of counse! for 
the successful bidders is estimated at $25,000 ($16,000 
in respect of the Bonds and $9,000 in respect of the Pre- 
ferred Stock) and is to be paid by the successful 
bidders. 


The Arkansas Public Service Commission (“APSC”) 
and the Tennessee Public Service Commission 
(“TPSC”) have jurisdiction over the proposed issuance 
and sale of the Bonds and Preferred Stock. By order 
dated December 1, 1978, the APSC has approved the 
foregoing transactions; application for approval of the 
transactions is currently pending before the TPSC. It is 
stated that no other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 12, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as amended or as 
it may be further amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/447 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20830/December 14, 1978 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISION COMPANY 
Hagerstown, Maryland 


THE WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6080) 


SUPPLEMENTAL ORDER AUTHORIZING THE ISSU- 
ANCE AND SALE OF SHORT-TERM NOTES TO 
BANKS AND TO COMMERCIAL PAPER DEALERS; 
CONTINUED RESERVATION OF JURISDICTION 


Monongahela Power Company (“Monongahela”), the 
Potomac Edison Company (“Potomac”), and West 
Penn Power Company (“West Penn”), each a wholly- 
owned electric utility subsidiary of Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, have filed post-effective amendments to 
their application in this proceeding pursuant to Section 
6(b) of the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
regarding the proposed transactions. 


By order in this proceeding dated December 28, 1977 
(HCAR No. 20343), the above subsidiaries of Allegheny 
were authorized to borrow funds during the period 
ending June 30, 1979, through the issuance and sale of 
short-term notes to banks and commercial paper to 
dealers in commercial paper in an aggregate amount 
not to exceed $50,000,000 in the case of Monongahela, 
$48,000,000 in the case of Potomac, and $50,000,000 in 
the case of West Penn. Jurisdiction was reserved with 
respect to that portion of the borrowings requested by 
West Penn in excess of $50,000,000. 


Applicants now seek authorization to increase the 
amount of such notes and commercial paper which 
may be issued and solid by Monongahela and Potomac, 
respectively. Authorization is being sought to permit 
Monongahela and Potomac to issue up to $52,000,000 
and $50,000,000, respectively, of short-term notes and 
commercial paper outstanding at any time. 


The banks from which such borrowings are effected 
and the maximum amount of the borrowings to be out- 
standing from each bank remain as follows: 


Citibank, N.A. $ 40,000,000 
The Chemical Bank 30,000,000 
Mellon Bank, N.A. 55,000,000 
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Pittsburgh National Bank 
Manufacturers Hanover Trust Co. 
Irving Trust 

Chase Manhattan Bank, N.A. 





$200,000,000 


The maximum amount of such borrowings at any one 
time outstanding would not, when taken together with 
any commercial paper then outstanding, be in excess 
of $52 million in the case of Monongahela, $50 million 
in the case of West Penn, and $50 million in the case of 
Potomac. 


It is stated that the proposed increase in short-term 
financings has been necessitated by cash outlays 
greater than anticipated due to delays in obtaining rate 
relief requested. 


In all other respects the proposed transactions remain 
the same. It is stated that the State Corporation 
Commission of Virginia has authorized the issuance 
and sale by Potomac of the short-term debt. It is 
further stated that no other state commission and no 
federal commission, except this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ments to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20781), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said appli- 
cation, as amended by said post-effective amend- 
ments, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be and it hereby is, granted effective 
forthwith subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over that portion of the borrowings 
requested by West Penn in the original filing in excess 
of $50,000,000. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10513/December 8, 1978 


in the Matter of 


MERRILL LYNCH, PIERCE, FENNER & SMITH IN- 
CORPORATED; 


BACHE HALSEY STUART SHIELDS INCORPORATED; 


DEAN WITTER REYNOLDS, INC.; 
MUNICIPAL INVESTMENT TRUST FUND; 
THE CORPORATE INCOME FUND; 


THE MUNICIPAL INCOME FUND; 


THE GOVERNMENT SECURITIES INCOME FUND 


c/o Merrill Lynch, Pierce, Fenner & Smith Incorporated 
125 High Street 
Boston, Massachusetts 02110 


(812-4366) 


ORDER PURSUANT TO SECTIONS 6(c) AND 11 OF 
THE ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 22(d) OF THE ACT AND PER- 
MITTING AN OFFER OF EXCHANGE 


Merrili Lynch, Pierce, Fenner & Smith Incorporated, 
Bache Halsey Stuart Shields Incorporated, Dean Witter 
Reynolds, Inc., and all presently outstanding or sub- 
sequently issued Series (exclusive of short term Series 
and any other Series where the applicable sales charge 
is less than that applicable at the time to the public 
offering price of intermediate term series) of Municipal 
Investment Trust Fund, The Corporate Income Fund, 
The Municipal Income Fund and The Government 
Securities Income Fund (the “Funds” or the individual 
Series thereof, a ‘‘Series’’) (collectively, the 
“Applicants”), filed an application of September 7, 
1978, and amendments thereto on November 2 and 17, 
1978, pursuant to Sections 6(c) and 11 of the Invest- 
ment Company Act of 1940 (the “Act’’), for an order of 
the Commission to permit the exchange of units of any 
Series of any of the Funds for units of any other Series 
thereof on the basis of a reduced fixed sales charge per 
unit and exempt such transactions of the Applicants 
from the provisions of Section 22(d) of the Act. 


On November 16, 1978, a notice was issued of the filing 
of said application (Investment Company Act Release 
No. 10481). The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and purposes fairly intended by the policy and pro- 
visions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 11 of the Act, that 
the proposed exchange offer be approved. 


IT iS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from 
Section 22(d) of the Act, to the extent requested be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10514/December 8, 1978 


In the Matter of 


FIDELITY MUNICIPAL BOND FUND, INC. 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4259) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTIONS 
OF 13(a)(2), 18(d) and 18(f)(1) OF THE ACT, AND FOR 
AN ORDER PERMITTING AN OFFER OF EXCHANGE 
PURSUANT TO SECTION 11 OF THE ACT. 


NOTICE IS HEREBY GIVEN that Fidelity Municipal 
Bond Fund, Inc. (“Fidelity”), a Maryland corporation 
registered as an open-end, diversified, management 
investment company under the Investment Company 
Act of 1940 (“Act”), filed an application on January 18, 
1978, and an amendment thereto on May 30, 1978, for 
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an order of the Commission, pursuant to Section 6(c) 
of the Act, exempting Fidelity from the provisions of 
Sections 13(a)(2), 18(d) and 18(f)(1) of the Act, and an 
order of the Commission, pursuant to Section 11 of the 
Act, permitting an offer of exchange on a basis other 
than net asset value in order to permit certain 
Convertible Debentures to remain outstanding in 
connection with the proposed merger of Bowen Invest- 
ment Company (“Bowen”), a diversified, closed-end 
management investment company registered under the 
Act, with and into Fidelity. All interested persons are 
referred to the application, on file with the Commission 
fora statement of the representations contained there- 
in, which are summarized below. 


Fidelity is engaged in the business of investing in a 
diversified, professionally managed portfolio of 
municipal bonds, including industrial revenue bonds. 
Fidelity Management & Research Co. (“FMR”) serves 
as investment adviser to Fidelity. As of June 30, 1978, 
Fidelity had 63,898,206 shares of capital stock out- 
standing and had total net assets of $617,898,206. 
Bowen, a North Carolina corporation, is in the 
business of investing exclusively in various types of 
debt securities (i.e., bonds, debentures, notes, 
including tax-free government and agency debt 
securities) which are publicly distributed and for which 
a market exists. Bowen’s portfolio presently consists of 
tax-free municipal bonds and cash reserves. On March 
31, 1978, Bowen had 293,420 shares outstanding and 
total assets of $2,953,081. 


Fidelity and Bowen have entered into an Agreement 
and Plan of Reorganization (“Agreement”) meeting the 
requirements of Section 368(a)(1)(C) of the Internal 
Revenue Code of 1954, as amended. Pursuant to the 
terms of the Agreement, Fidelity will acquire the assets 
and assume the obligations of Bowen contained in an 
Indenture by and between Bowen and the Bank of 
North Carolina, N.A. (“Trustee”) dated as of February 
1, 1968, further described herein (“Indenture”). In 
exchange therefore, Fidelity will issue to Bowen a 
certain number of shares of Fidelity stock according to 
a ratio based upon the relative net assets of Fidelity 
and Bowen as of the close of business on the last day 
preceding the effective date of the proposed merger. 
Fidelity further represents that immediately following 
consummation of the proposed merger Bowen will be 
liquidated ‘and dissolved and the shares of Fidelity 
stock will be distributed pro rata to the shareholders of 
Bowen, with the exception of certain shares of Fidelity 
stock which will be placed in an escrow account as 
further described below. 


As of December 31, 1977, Bowen had outstanding 
$865,000 principal amount of its 6% Convertible Sub- 


ordinated Debentures due February 1, 1983 
(“Convertible Debentures’). In accordance with 
Section 5 of the Indenture entered into between Bowen 
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and the Trustee on February 1, 1968, in connection 
with the initial offering of such Convertible 
Debentures, the remaining Convertible Debentures out- 
standing are presently convertible into shares of 
Bowen common stock, at the option of the holder 
thereof, at the rate of 5.369 shares for each $100 
principal amount of Convertible Debentures if 
converted prior to February 1, 1980, and at a rate of 
4.908 shares of Bowen common stock for each $100 
principal amount if converted thereafter up to and 
including February 1, 1983. Following the purchase of 
the operating assets of Bowen by ASC Vending 
Company, Inc. (“Purchaser”) on September 16, 1976, 
and in accordance with the First Supplemental 
Indenture entered into between the Purchaser, Bowen 
and the Trustee as of the same date to evidence the 
Purchaser’s succession to the assets of Bowen, the 
Purchaser assumed sole responsibility for the previous 
liability of Bowen under the Indenture for the payment 
of the principal, premium, if any, and interest on any of 
the Convertible Debentures outstanding. In addition, 
the Purchaser assumed sole responsibility for a certain 
“cash conversion privilege” created under Section 5-A 
of the First Supplemental Indenture whereby each $100 
principal amount of Convertible Debentures is redeem- 
able prior to maturity, at the option of the holder 
thereof, for $53.69. According to the application, 
following the purchase of Bowen’s assets by the 
Purchaser, Bowen became a registered investment 
company on October 16, 1976, and 575,782 shares of 
the 869,202 shares of Bowen then outstanding were 
redeemed. Fidelity further represents that of the 
293,420 shares of Bowen presently outstanding, 
277,598 or 94.6% are owned by Stuart V. Bowen (“Mr. 
Bowen”) and his wife. The remainer of such shares of 
Bowen are presently held by approximately 309 
holders. 


Upon consummation of the proposed merger of Bowen 
into Fidelity, and pursuant to a Second Supplemental 
Indenture to be entered into by Fidelity, Bowen, and 
the Purchaser, Bowen’s existing obligation under the 
Indenture (as supplemented by the First Supplemental 
Indenture) to convert any of the Convertible Debentures 
outstanding into shares of Bowen common stock will 
be cancelled and, in lieu thereof, such convertible 
debenture holders will thereafter be entitled to 
exchange such outstanding Convertible Debentures 
into shares of the surviving corporation, Fidelity. Since 
these proposed rights to purchase shares of Fidelity 
stock would be exercisable during approximately a four 
year period beginning on the effective date of the pro- 
posed merger, Fidelity states that the issuance of such 
rights by Fidelity may contravene the provisions of 
Section 18(d) of the Act which make it unlawful for any 
registered management company to issue any warrant 
or rights to subscribe or to purchase a security of 
which such company is the issuer except in the form of 
warrants or rights to subscribe expiring not later than 





one hundred and twenty days after their issuance and 
issued exclusively and ratably to a class or classes of 
such company’s securityholders. 


In addition, Fidelity states that the agreement of 
Fidelity (as the surviving fund in the proposed merger 
and successor to Bowen) to convert the Convertible 
Debentures outstanding on the effective date of the 
proposed merger into shares of Fidelity may involve 
the issuance of a “senior security” by Fidelity in 
contravention of the provisions of Section 18(f)(1) of 
the Act. Section 18(f)(1) of the Act prohibits any regis- 
tered, open-end management investment company 
from issuing senior securities except in connection 
with a bank borrowing. Since Fidelity is an open-end 
investment company, it is prohibited by Section 
18(f)(1) of the Act from issuing any senior securities. 


The application further states that Fidelity’s status, as 
the surviving corporation in the proposed merger and, 
thus, successor to Bowen, may also subject Fidelity to 
contingent liability on the basis of equitable principles 
in case of a default by the Purchaser of its existing 
obligation for the payment of principal, premium, 
interest and “cash conversion” amounts with respect 
to any of the Convertible Debentures outstanding. 
Section 18(g) of the Act, in pertinent part, defines the 
term, senior security, as any bond, debenture, note, or 
similar obligation or instrument constituting a security 
and evidencing indebtedness. (emphasis added). 


Accordingly, that Fidelity’s contingent equitable 
liability for such payments upon the Purchaser’s 
default, on its face, may also involve the issuance of a 
prohibited senior security for which exemptive relief 
from the provisions of Section 18(f)(1) will be required 
to permit the proposed merger to be consummated as 
planned. 


Moreover, Section 11(a) of the Act provides that it shall 
be unlawful for any registered open-end company or 
any principal underwriter for such company to make, or 
cause to be made, an offer to the holder of a security of 
such company or of any other open-end investment 
company to exchange his security for a security in the 
same or another such company on any basis other than 
the relative net asset values of the respective securities 
to be exchanged, unless the terms of the offer have 
first been submitted to and approved by the Commis- 
sion. Section 13(a)(2) of the Act further prohibits a 
registered investment company from issuing senior 
securities unless authorized by the vote of a majority of 
its outstanding voting securities. Since it is arguable 
that Fidelity will be offering the holders of the 
outstanding Convertible Debentures the right to 
exchange their securities for shares of Fidelity 
common stock within the meaning of Section 11(a) of 
the Act; and Fidelity will have issued senior securities 
to the holders of such outstanding convertible deben- 


tures without the vote of the shareholders of Fidelity in 
contravention of the provisions of Section 13(a)(2) of 
the Act, Fidelity states that an exemption from the pro- 
visions of Section 13(a)(2) and an order under Section 
11 permitting an offer of exchange on a basis other 
than net asset value are also required to permit con- 
summation of the proposed merger to proceed as 
planned. 


Accordingly, Fidelity requests an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, exempting 
the Convertible Debentures from the provisions of 
Sections 13(a)(2), 18(d) and 18(f)(1) of the Act, and an 
order of the Commission, pursuant to Section 11 of the 
Act, permitting an offer of exchange on a basis other 
than net asset value. 


Section 6(c) of the Act provides in pertinent part that 
the Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions from any provision 
of the Act or from any rule or regulation under the Act, 
if and to the extent such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


In support of the relief requested, Fidelity states that, 
as of September 30, 1978, the Purchaser had a net 
worth of $4,500,000 and, therefore, the likelihood of the 
Purchaser defaulting on its obligations for payment of 
the principal, interest and premium including the cash 
conversion privilege is remote. In addition, Mr. Bowen 
has agreed to set up an escrow account described 
below with the Fidelity shares he will receive upon 
consummation of the proposed merger which will help 
protect Fidelity against any contingent liability arising 
in connection with such Convertible Debentures, 
including any obligation to pay principle, premium or 
interest. Furthermore, as noted below, in the unlikely 
event that Fidelity does incur losses in connection with 
the Convertible Debentures FMR has agreed to 
indemnify Fidelity against any such losses, thereby 
shifting the risk of loss associated with the terms of 
the proposed merger from the shareholders of Fidelity 
to FMR. Fidelity states that, as of the date of the appli- 
cation, no event of default of payment of principal and 
interest exists under the Indenture nor has any such 
default occured in the past. On the basis of the above 
Fidelity contends that it is improbable that any of the 
assets of Fidelity will ever have to be used to redeem 
any of the outstanding Convertible Debentures. 


With respect to the possibility of dilution, Fidelity 
further represents that the shareholders of Fidelity are 
protected by the fact that action by the holders of the 
Convertible Debenture to convert their debentures into 
Fidelity shares is unlikely, since based on the 
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respective net asset value per share of Bowen and 
Fidelity as of November 3, 1977, the conversion ratio 
adjusted in accordance with the Indenture would be 
5.140 shares of Fidelity’s stock per $100 principal 
amount of Convertible Debentures if converted prior to 
February 1, 1980, and 4.699 shares thereafter up to and 
including February 1, 1983. Thus, assuming there is 
minimal change in the net asset value of Fidelity stock 
as of November 7, 1977 (i.e., $10.55) as of the effective 
date of the proposed merger, a $100 principal amount 
Convertible Debenture, immediately after the proposed 
merger, would be worth in stock value approximately 
one-half the value of a Convertible Debenture which 
has been purchased and retired to meet the Purchaser's 
sinking fund obligation, or has matured on February 1, 
1983. On these terms, Fidelity concludes that it seems 
apparent that the Convertible Debenture holders will 
prefer to hold their debentures to maturity rather than 
exercise their privilege of conversion in the absence of 
an approximate 50% appreciation in the value of the 
Fidelity stock receivable upon the conversion of the 
Convertible Debentures. Moreover, Fidelity states that 
assuming for demonstration purposes only, that the 
price of Fidelity’s stock remains constant at $10.55 a 
share, if Fidelity issues 420,000,000 additional shares 
(approximately seven times the number of Fidelity 
shares presently outstanding) prior to February 1, 
1980, the date on which the conversion price will be 
adjusted, the conversion ratio (after the adjustment 
provided in Article Five of the Indenture) will be 
$11.668 on January 31, 1979, still in excess of the 
market price of $10.55, the conversion price at which a 
Convertible Debenture holder could by converting into 
Fidelity’s shares obtain, upon the sale thereof, an 
amount equivalent to the face amount of such 
Convertible Debenture prior to its maturity. 


Fidelity further states that in the interest of the 
protection of its shareholders, Stuart V. Bowen, 
President and principal stockholder of Bowen, has 
agreed to set up an escrow account having at all times 
on deposit with an escrow agent the number of shares 
of Fidelity received by him pursuant to the liquidation 
of Bowen equal to the greater of (a) the number of such 
shares necessary under the Indenture as modified by 
the First Supplemental Indenture and the Second 
Supplemental Indenture to effect conversion of all 
Convertible Debentures then outstanding, or (b) having 
a net asset value (as of the close of business on the 
last business day preceding the effective date of the 
proposed merger of 125% of the sum of the principal 
amount of Convertible Debentures outstanding and any 
other known contingent liabilities of Bowen. Promptly 
after the end of each calendar quarter a determination 
shall be made as to (i) the number of shares necessary 
to effect conversion of all Convertible Debentures then 
outstanding (including any convertible debentures held 
by Mr. Bowen), (ii) the aggregate principal amount of 
outstanding Convertible Debentures (including any 
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Convertible Debentures held by Mr. Bowen), and (iii) 
any other known contingent liabilities, and to the 
extent that the value of the escrow account is in excess 
of or less than the greater of (a) or (b) above, the 
escrow will be adjusted as required to meet Mr. 
Bowen’s above defined obligation. 


According to the application, the effect of this arrange- 
ment will be to help insure the shareholders of Fidelity 
against the possibility that the assets of Fidelity will 
ever have to be used to satisfy any existing or future 
obligation to redeem or convert any of the Convertible 
Debentures outstanding. For example, Fidelity states 
that pursuant to the Second Supplemental Indenture 
those shares of Fidelity which would be deposited 
under the above described escrow account would be 
available to Fidelity to satisfy its obligation to holders 
of Convertible Debentures who elect to exercise their 
rights of conversion. The Second Supplemental 
Indenture further provides that, upon delivery of 
Fidelity stock from such escrow account to satisfy 
Fidelity’s obligation to convert any outstanding 
Convertible Debenture into shares of Fidelity, Fidelity 
will deliver any converted Convertible Debenture to Mr. 
Bowen. Thereafter, Mr. Bowen will stand in the place 
of a Convertible Debenture holder with respect to right 
of payment against the Purchaser, but without further 
right to convert such Convertible Debentures into 
shares of Fidelity. 


Fidelity notes that while the above escrow arrangement 
would adequately protect the shareholders of Fidelity 
against loss in the value of their investment as a result 
of assets of Fidelity having to be used to redeem or 
convert any of the Convertible Debentures in all 
circumstances that are likely to occur during the period 


in wihch the Convertible Debentures will be 
ouistanding, it would not so protect Fidelity share- 
holders if in a given calendar quarter the net asset value 
of Fidelity suffered a drastic decline. Under the terms 
of the escrow arrangement if in a given calendar quarter 
the net asset value of Fidelity shares were to decline by 
more than twenty five percent, there might no longer be 
sufficient Fidelity shares on deposit to equal the 
number of Fidelity shares needed to satisfy Fidelity’s 
obligation to redeem or convert any of the Convertible 
Debentures then outstanding. According to the 
application in order to protect the shareholders of 
Fidelity against loss in the value of their investment in 
the event that Fidelity does incur losses in connection 
with the Convertible Debentures FMR has agreed to 
indemnify Fidelity against any such losses, thereby 
shifting the risk of loss associated with the terms of 
the proposed merger from the shareholders of Fidelity 
to FMR. Fidelity states that under this indemnity 
arrangement any losses incurred by Fidelity in connec- 
tion with the Convertible Debentures, including any 
obligation to pay principal, premium or interest will be 
reimbursed to Fidelity by FMR. 





It is argued that the proposed merger will be beneficial 
to the shareholders of Fidelity because even after off- 
setting brokerage commissions and approximate 
principal transaction costs involved in disposition of 
any portfolio securities of Bowen which Fidelity does 
not expect to retain for any significant period after 
consummation of the proposed merger, the transfer of 
such portfolio securities to be retained pursuant to the 
proposed merger will cause Fidelity less expense than 
the purchase of such securities of the same issuers in 
the open market. Moreover, the proposed merger will 
enable Fidelity to acquire at one time additional 
securities for its existing portfolio without affecting 
the market in such securities. 


According to the application, the directors of Fidelity 
have determined that the acquisition of the assets of 
Bowen is to the advantage of Fidelity, and therefore to 
the general advantage of Fidelity’s shareholders. 
Fidelity further asserts that the approximately 309 
remaining shareholders of Bowen will benefit from the 
proposed merger by exchanging their shares in Bowen, 
asmall, closely-held, closed-end investment company, 
for stock in a larger open-end investment company ina 
tax-free reorganization. In this regard, counsel for 
Fidelity represents that the practical effect of the tax 
laws will be that those shares of Fidelity stock received 
by the remaining shareholders of Bowen upon consum- 
mation of the proposed merger will constitute 
long-term investment in Fidelity. Moreover, the share- 
holders of Bowen will have the opportunity to approve 
or disapprove the merger at their upcoming meeting. 


On the basis of the foregoing, Fidelity submits that the 
proposed merger does not involve any of the reaim of 
activities which Sections 11(a), 13(a)(2), 18(d) and 
18(f)(1) were designed to protect against and that, 
accordingly, granting of an order of exemption, 
pursuant to Section 6(c) of the Act, exempting Fidelity 
from the provisions of Sections 13(a)(2), 18(d) and 
18(f)(1) of the Act, and an order of the Commission, 
pursuant to Section 11 of the Act, permitting an offer of 
exchange on a basis other than net asset value in order 
to permit the Convertible Debentures to remain out- 
standing upon consummation of the proposed merger 
is appropriate in the public interest and consistent with 
the protection of investors and the purpose fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 


Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon the 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10515/December 11, 1978 


In the Matter of 


FIRST MIDWEST CAPITAL CORPORATION 
Suite 700, Chamber of Commerce Building 
15 South Fifth Street 

Minneapolis, Minnesota 55402 


(812-4385) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that First Midwest Capital 
Corporation (“Applicant”), a non-diversified, closed- 
end, management investment company registered 
under the Investment Company Act of 1940 (“Act”) and 
a federal licensee under the Small Business Investment 
Act of 1958, filed an application on November 1, 1978, 
and an amendment thereto on December 1, 1978, pur- 
suant to Section 17(d) of the Act and Rule 17d-1 there- 
under, for an order of the Commission permitting the 
participation of Applicant in a refinancing of Rauen- 
horst, Bellows and Associates, Inc. (“RBA”). Applicant 
is a wholly-owned subsidiary of First Midwest 
Corporation, also a non-diversified, closed-end, 
management investment company registered under the 
Act. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of 
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the representations contained therein, 
summarized below. 


which are 


Applicant states that it is engaged in the business of 
providing long term equity funding to eligible small 
businesses to assist them in their growth and develop- 
ment. According to the application, on October 31, 
1977, the Applicant and a syndicate of Small Business 
Investment Companies (“SBIC’s”), corporations and 
individuals provided equity financing in the sum of 
$1,350,000 to RBA, a processor and marketer of hybrid 
corn and sunflower seeds. The Applicant’s participa- 
tion therein consisted of purchasing $100,000 of ten- 
year convertible debentures and $100,000 of seven year 
notes, all bearing interest at the rate of 1012% per 
annum, and “springing” stock purchase warrants 
(exercisable in the event of cal! of the debentures). The 
debentures have the same voting power as the 
common shares into which they could be converted. 
The debentures purchased by Applicant represented 
the power to vote 5.19% of the voting shares of RBA. 
As a result of such ownership, Applicant became an 
affiliated person, as defined by Section 2(a)(3) of the 
Act, of RBA and RBA became an affiliated person of 
Applicant. 


It is stated that the application that, subsequent to the 
above-described transaction, six of RBA’s top manage- 


ment personnel were killed in a light airplane crash, 
and that RBA has had to restructure its management 
and operations. RBA has, according to the application, 
determined that it needs additional equity financing for 
working capital in the sum of $1,000,000 in order to 
support a new line of bank credit. The application 
states that RBA intends to sell $1,000,000 of nine year 
10%% subordinated convertible debentures and 
warrants pursuant to an agreement executed October 
20, 1978. According to the application, the urgency of 
the proposed refinancing of RBA necessitated the sale 
of $900,000 of the $1,000,000 of convertible debentures 
on November 7, 1978, to a second investment 
syndicate consisting of holders of the previously out- 
Standing debentures and a small number of 
sophisticated and informed investors. Applicant states 
that it will purchase the remaining $100,000 of 
debentures if the Commission permits the transaction 
pursuant to this application; or, if permission is 
denied, the investment group will attempt to raise the 
$100,000 of additional equity capital. Among the joint 
participants in the October 20, 1978, agreement are: (1) 
Charles River Resources, Inc., and United Capital 
Corporation of Illinois, both of whom are affiliated 
persons of RBA by reason of their ownership of more 
than 5% of the outstanding voting rights of RBA; and 
(2) Robert F. White and George D. McClintock, who are 
a director and an officer, respectively, of RBA and, 
therefore, are also affiliated persons of RBA. 
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Applicant’s proposed additional investment would 
bring its total investment in RBA to $300,000, or 
$95,000 greater than 20% of its paid-in capital and sur- 
plus. 


It is stated in the application that the proposed trans- 
action involves the sale of securities by an affiliate of a 
registered investment company to that investment 
company, a transaction prohibited by Section 17(a) of 
the Act. The Applicant asserts, however, that the pro- 
posed transaction is exempt from that prohibition, 
pursuant to the provisions of Rule 17a-6 promulgated 
under the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together provide, in pertinent part, that it is 
unlawful for an affiliated person of a registered 
investment company, or any affiliated person of such 
person, acting as principal, to effect any transaction in 
which such registered company is a joint or a joint and 
several participant with such person unless an appli- 
cation regarding such joint enterprise has been filed 
with the Commission and permission to effect such 
transaction has been granted. Rule 17d-1 also provides 
that in passing upon applications for orders granting 
such permission, the Commission will consider (1) 
whether the participation of the investment company in 
such transaction on the basis proposed is consistent 
with the provisions, policies, and purposes of the Act, 
and (2) the extent to which such participation is on a 
basis different from or less advantageous than that of 
other participants. 


The Applicant describes the proposed transaction as a 
joint enterprise involving a registered investment 
company (“Applicant”), an affiliate of that investment 
company (“RBA”) and several persons affiliated with 
that affiliate (the other participants in the refinancing 
of RBA who are affiliated persons of RBA). The appli- 
cation further states that Rule 17d-1(d)(5) would 
exempt the proposed transaction from the afore- 
mentioned application requirements of Rule 17d-1 
except for the fact that Applicant proposes to commit 
in excess of 20% of its paid-in capital and surplus to 
investments in RBA. 


According to the application, the proposed transaction 
consists of the sale of $1,000,000 of nine-year sub- 
ordinated convertible debentures bearing interest at 
the rate of 10%% per annum. The debentures (or 
warrants, in the event that the debentures are called 
prior to conversion) are convertible at $.531 per share 
for a total of 1,883,239 shares, or approximately 45%, 
of the total common stock of RBA that would be out- 
standing if all convertible debentures outstanding are 
converted. Interest payments on the debentures will 
not be payable during the fiscal year ending June 30, 
1980, unless certain earnings tests are met; and the 
deferred interest, if any, will be payable in three equal 





annual installments commencing in the third year of 
the debentures life. The debentures have voting rights 
equivalent to the number of shares into which such 
debentures can be converted. 


According to the application, Applicant proposes to 
purchase $100,000 of the debentures, so that it will 
then own the power to vote 8.20% of the outstanding 
shares of RBA. The application further states that 
Charles River Resources, Inc. proposes to purchase 
$175,000 of the debentures and will then own the power 
to vote 12.51% of the outstanding shares of RBA; that 
Robert F. White proposes to purchase $125,000 of the 
debentures and will then own the power to vote 5.62% 
of the outstanding shares of RBA; and that George D. 
McClintock proposes to purchase $50,000 of the 
debentures and will then own the power to vote 2.25% 
of the outstanding shares of RBA. The remaining 
$550,000 of the debentures will be purchased by eight 
other participants in the refinancing. 


The Applicant states that it will be participating in the 
proposed transaction on a basis which is exactly the 
same (other than in dollar amount) and no less 
advantageous than that of any other participant. The 


Applicant further asserts that the proposed transaction 
is fair to all parties and that Applicant believes that the 
investment has a potential for substantial return. The 
Applicant also contends that the proposed transaction 
is consistent with the general purposes and policies of 
the Act and, therefore, requests, pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, an order of 
the Commission permitting the proposed transaction. 


NOTICE IS FURTHER GIVEN. that any interested 
person may, not later than January 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of service 
(by affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be’issued as of course 
following said date unless the Commission thereafter 


orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10516/December 11, 1978 


In the Matter of 


DYNAVEST FUND, INC. 

c/o Richard A. Levine, Esq., Receiver 
Amster & Levin, P.A. 

225 Millburn Avenue 

Millburn, New Jersey 07041 


(811-1921) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Dynavest Fund, Inc. 
(“Applicant”), a Maryland corporation which registered 
under the Investment Company Act of 1940 (“Act”) on 
August 11, 1969, as a diversified, open-end, manage- 
ment investment company, filed an application on 
October 26, 1978, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment company as 
defined by the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that, as a result of a complaint 
brought by the Commission against Applicant and 
certain affiliated individuals, Applicant was placed in 
receivership, and a qualified receiver was duly 
appointed, by order of the United States District Court 
for the District of New Jersey (“Court”) on December 2, 
1974. Applicant further states that, pursuant to order of 
the Court filed December 14, 1977, said order being an 
exhibit to the application, the Court-appointed receiver 
(“Receiver”): (1) paid all claims against Applicant 
which were allowed by the Court, (2) sent to each 
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shareholder of Applicant, as of December 3, 1974, a 
check in the sum of $.87 per share for each share 
owned, there being a total of 25,084.1595 shares out- 
standing, (3) liquidated the remaining assets of 
Applicant, and (4) paid the expenses of the receiver- 
ship. The Receiver was also ordered to retain custody 
of Applicant’s files and records until December 2, 1980. 


The Applicant further states that, as of the date of the 
application, the Receiver held assets in the sum of 
$6,812.26 checking account, said sum representing the 
pro rata interests of former shareholders of Applicant 
who have either failed to provide a forwarding address 
to the postal authorities, chosen not to cash the check 
for their pro rata distribution or have, for some other 
reason, not received the distribution due them. 
According to the application, the Receiver forwards the 
proper payment to any outstanding shareholders 
upon obtaining a correct address for those individuals. 
The Applicant asserts that it has no debts or other 
liabilities outstanding, that it is not a party to any liti- 
gation at the present time, and that it is not now 
engaged, and does not propose to engage, in any 
business activity other than the winding up of its 
affairs. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
that, upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10517/December 12, 1978 


In the Matter of 

FUNDEX, INC. 

LIBERTY FUND, INC. 
MANHATTAN FUND, INC. 
NEW MANHATTAN FUND, INC. 
SCHUSTER FUND, INC. 

and 


CNA MANAGEMENT CORPORATION 
127 John Street 
New York, New York 10028 


(812-4359) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT, PURSUANT TO SECTION 
11(a) OF THE ACT TO PERMIT AN OFFER OF 
EXCHANGE, AND PURSUANT TO SECTION 6(c) OF 
THE ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTIONS 14(a)(1) AND 22(d) OF THE 
ACT AND RULES 22c-1 and 22d-1 THEREUNDER. 


Fundex, Inc. (“Fundex’’), Liberty Fund, Inc. 
(“Liberty”), Manhattan Fund, Inc. (“Manhattan”), New 
Manhattan Fund, Inc. (‘‘New Manhattan”), and 
Schuster Fund, Inc. (“Schuster”), each of which is an 
open-end investment company registered under the 
Investment Company Act of 1940 ( “Act”), and CNA 
Management Corporation (“CNA”), the adviser for each 
such company, filed an application on August 30, 
1978, and amendments thereto on September 28, 1978, 
October 5, 1978, November 22, 1978, and December 8, 
1978, pursuant to Section 17(b) of the Act for an order 
exempting the proposed merger of Fundex and 
Manhattan into New Manhattan from the provisions of 
Section 17(a) of the Act, pursuant to Section 6(c) of the 
Act for an order exempting New Manhattan from the 
initial net worth requirements of Section 14(a)(1) of the 





Act and exempting the issuance of its shares in the 
reorganization from the provisions of Rule 22c-1 under 
the Act, pursuant to Section 11(a) of the Act for an 
order approving a proposed exchange offer to permit 
certain shareholders of Manhattan and Fundex to 
exchange their shares for shares of Liberty or Schuster; 
and pursuant to Section 6(c) of the Act for an order 
exempting the exchange offer from the provisions of 
Section 22(d) and Rule 22d-1 thereunder. 


On October 12, 1978, a notice was issued (Investment 
Company Act Release No. 10430) of the filing of the 
application. Two further amendments, filed on 
November 22, 1978, and on December 8, 1978, stated 
that the effective date of the reorganization will not 
take place prior to February 2, 1979, changed the date 
when the exchange offer will expire from March 20, 
1979 to April 30, 1979, and provided that approval of the 
exchange offer was sought pursuant to Section 11(a) of 
the Act. In all other respects, the information 
contained in the application as noticed remains 


unchanged. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
terms of the proposed transaction are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned, that the proposed transaction is 
consistent with the policies of Fundex, Manhattan, and 
New Manhattan and with the general purposes of the 
Act. It is further found that the granting of the 
requested exemptions is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policies and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger of Fundex and Manhattan 
into New Manhattan be, and hereby is, exempted from 
the provisions of Section 17(a) of the Act. 


IT IS FURTHER ORDERED, pursuant to Section 11(a) 
of the Act, that the proposed offer of exchange be 
approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from the 
provisions of Sections 14(a)(1) and 22(d) of the Act and 
Rules 22c-1 and 22d-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10518/December 12, 1978 


In the Matter of 


DEVELOPING GROWTH SHARES, INC. 


LORD ABBETT DEVELOPING GROWTH FUND, INC. 


and 


LORD, ABBETT & CO. 
63 Wall Street 
New York, New York 10005 


(812-4365) 


ORDER (1) PURSUANT TO SECTION 17(b) OF THE 
ACT EXEMPTING PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT, (2) 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING PARTICI- 
PATION IN SUCH TRANSACTION, AND (3) 
PURSUANT TO SECTION 6(c) OF THE ACT GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22c-1 THEREUNDER 


On November 15, 1978, a notice was issued (invest- 
ment Company Act Release No. 10479) of an 
application filed on September 5, 1978, and amended 
on October 16, 1978 and November 13, 1978, by 
Developing Growth Shares, Inc. (“New Fund”) and 
Lord Abbett Developing Growth Fund, Inc. (“LADGF”) 
(collectively, “Funds”), both open-end, diversified 
investment companies registered under the Investment 
Company Act of 1940 (“Act”), and Lord, Abbett & Co. 
(“Lord Abbett”), the investment manager and principal 
underwriter for the Funds (collectively referred to as 
“Applicants”), for an order of the Commission (1) pur- 
suant to Section 17(b) of the Act, exempting the pro- 
posed merger of LADGF with and into New Fund from 
Section 17(a) of the Act; (2) pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, permitting Appli- 
cants to participate in the proposed merger; and (3) 
pursuant to Section 6(c) of the Act, exempting the 
issuance of New Fund shares from Rule 22c-1 under 
the Act, and exempting from Section 22(d) of the Act 
the issuance of LADGF shares to certain existing 
shareholders of LADGF during the underwritten 
offering of New Fund shares. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 
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The matter having been considered, it is found, on the 
basis of the information contained in the application, 
that the terms of the proposed merger are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned and that the proposed merger is 
consistent with the policies of the Funds and with the 
general purposes of the Act. In addition, it is found 
that the participation of each Fund in the proposed 
merger is consistent with the provisions, policies and 
purposes of the Act and is not on a basis different from 
or less advantageous than that of any other participant. 
it is further found that the granting of the requested 
exemptions from Section 22(d) of the Act and Rule 
22c-1 thereunder is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger of LADGF with and into New 
Fund be, and hereby is, exempted from the provisions 
of Section 17(a) of the Act, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
application to permit Applicants to participate in the 
proposed merger be, and hereby is, granted, effective 
forthwith. 


IT iS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the issuance of New Fund shares in the 
proposed merger be, and hereby is, exempted from 
Rule 22c-1 under the Act, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the issuance of LADGF shares to certain 
of its shareholders during the proposed underwritten 
offering of New Fund shares be, and hereby is, 
exempted from Section 22(d) of the Act, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10519/December 12, 1978 


In the Matter of 
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METROHIO CORPORATION 
353 Bay Street 

Toronto, Ontario, Canada 
M5H2T8 


(812-4320) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
ALL PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Metrohio Corporation 
(“Applicant”), a Delaware corporation registered as a 
closed-end, non-diversified, management investment 
company under the Investment Company Act of 1940 
(“Act”), filed an application on May 24, 1978, and 
amendments thereto. On October 30, and November 8, 
1978, pursuant to Section 6(c) of the Act, for an order 
of the Commission exempting the Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


The application states that The Metropolitan Trust 
Company (‘‘Metropolitan’) is a trust company 
organized under the laws of Ontario, Canada, and is 
under the regulatory authority of the Registrar of Loan 
and Trust Corporations of Ontario. Of its 
approximately 1,044 shareholders, Metropolitan 
believes that no more than 20, with combined holdings 
of 10.4% of the outstanding Metropolitan common 
stock, are residents of the United States. Metropolitan 
owns approximately 99% of the outstanding common 
stock of Canadian First Mortgage Corporation 
(“CFM”), a loan corporation organized under the laws 
of Ontario, and which is in the business of issuing 
debentures to the public. All of these debentures have 
terms of at least one year and are insured to the extent 
of $20,000 (“Canadian”)! per holder by the Canada 
Deposit Insurance Corporation, an agency of the 
Canadian government. Applicant states that, of the 
CFM debenture holders, approximately 56 are United 
States residents. CFM makes loans secured by real 
estate, and aiso acquires interests in mortgages 
originated by other lenders. 


In July, 1977, Metropolitan entered into an agreement 
with Fidelity Corporation, a financial holding company 
organized under the laws of the state of Virginia, 
whereby Metropolitan or one of its subsidiaries would 
purchase 780,000 shares of the common stock of 
Transohio Financial Corporation (‘“‘Transohio”’), a 
savings and loan company based in Cleveland, Ohio, 





lUnless specified otherwise, all further dollar amounts 
are in United States dollars. 





such shares representing approximately 23.7% of 
Transohio’s outstanding common stock. Based on 
Ontario laws and regulations which limit the amount a 
trust company may invest in any one type of security to 
an amount equal to 15% of the trust company’s capital 
and surplus, the Registrar of Loan and Trust 
Corporations of Ontario informed Metropolitan that it 
would approve that acquisition only if 68.3% of the 
total Transohio shares to be acquired were to be 
purchased by a United States subsidiary of CFM. For 
this purpose, CFM formed the Applicant, purchased ai! 
of its outstanding common stock, and made an 
additional contribution of $7,325,175 to the capital of 
the Applicant. To finance that investment, in part, 
Metropolitan purchased additional common stock of 
CFM from CFM for an aggregate amount of $3,330,842; 
and, to help finance its investment in CFM, Metro- 
politan issued additional shares of its own common 
stock to its present shareholders through a rights 
offering, raising approximately $8,000,000 in additional 
equity. 


The purchase of Transohio shares by the Applicant and 
Metropolitan was closed on September 16, 1977; on 
that same date, Applicant filed with the Commission a 
notification of registration statement under the Act on 
Form N-8B-1. The Applicant states that it has not 
made, and will not make, any public offering of its 
securities, and that it has always been the intention of 
Metropolitan and its affiliates to bring about periodic 
transfers of the Transohio shares held by the Applicant 
to Metropolitan when and as permitted by Ontario law 
with no intent that the Applicant be, or in any way 
operate as, an investment company. To that end, the 
Applicant proposes to enter into a series of transfers of 
Transohio shares to Metropolitan as the latter’s capital 
and surplus grow sufficiently to allow it to acquire 
additional Transohio shares without exceeding the 
15% limit imposed by Canadian law. Such purchases 
would all be consummated at a price not less than the 
price per share paid by Metrohio plus per share 
capitalized acquisition costs, both as adjusted for any 
stock dividends declared by Transohio, but at a price 
that will not exceed market price at the date of transfer 
with the transfer price determined by the managements 
of the Applicant and Metropolitan based upon tax and 
other considerations. The Applicant also asserts that it 
was not intended that CFM or its security holders be at 
risk in these transactions, and that the Applicant will 
have no business function other than to hold shares of 
Transohio stock and transfer them to Metropolitan on a 
periodic basis. According to the application, because 
of the increase in Metropolitan’s capital’'and surplus 
which resulted from the aforementioned rights 
offering, Metropolitan would now be permitted by 
Ontario law to acquire up to approximately 82,500 
additional shares of Transohio stock from the 
Applicant. 


Section 6(c) of the Act provides, in part, that the 
Commission may exempt any person, security or trans- 
action from any provisions of the Act and rules there- 
under if, and to the extent that, such exemption is 
necessary or appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of 
the Act. 


The Applicant has requested an order of the 
Commission pursuant to Section 6(c) of the Act for 
exemption from all provisions of the Act, and states 
that the exemption would be consistent with the pro- 
tection of investors and the purposes and policies of 
the Act. It asserts that the only domestic investors 
having any beneficial interest in the Applicant are 
those approximately 20 shareholders of Metropolitan 
who are United States residents or corporations, and 
those approximately 56 United States residents 
holding CFM debentures. Furthermore, the Applicant 
asserts that the remote interest of those domestic 
beneficial owners of its securities is not sufficient to 
justify the imposition of the Act’s provisions on the 
Applicant. 


The Applicant has agreed that the order requested 
herein may be issued subject to the following con- 
ditions: 


(1) that it will refrain from the issuance of any 
additional securities; 


(2) that it will engage in no business activities other 
than those required in order to effect the transactions 
set forth above; 


(3) that it will notify the Commission of any offering 
of securities in the United States by CFM or Metro- 
politan; and 


(4) that the transfer of all shares of Transohio stock 
to Metropolitan will be at a price not less than the price 
per share originally paid by the Applicant ($13.75) plus 
per share capitalized acquisition costs, both as 
adjusted for any Transohio stock dividends. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon the 
Applicant at the address stated above. Proof of service 


SEC DOCKET/459 





(by affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10520/December 12, 1978 


In the Matter of 

PRESIDENTIAL LIFE INSURANCE COMPANY 

and 

PRESIDENTIAL VARIABLE ANNUITY FUNDS A, B 
AND C 

69 Lydecker Street 

Nyack, NY 10960 

HIGH YIELD SECURITIES, INC. 

CONVERTIBLE YIELD SECURITIES, INC. 

and 

SHORT-TERM YIELD SECURITIES, INC. 

1080 Dresser Tower 

601 Jefferson Street 

Houston, TX 77002 

(812-4397) 

NOTICE OF APPLICATION PURSUANT TO SECTION 

11 FOR AN ORDER APPROVING OFFERS OF 

EXCHANGE AND PURSUANT TO SECTION 6(c) OF 

THE ACT FOR EXEMPTIONS FROM SECTIONS 26(a) 

AND 27(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Presidential Life 
Insurance Company (“Company”), a New York stock 
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life insurer, Presidential Variable Annuity Funds A, B 
and C (“Separate Accounts”), separate accounts of 
Presidential Life, which are registered as unit invest- 
ment trusts under the Investment Company Act of 1940 
(“Act”) and High Yield Securities, Inc., Convertible 
Yield Securities, Inc., and Short-Term Yield Securities, 
Inc. which are registered as an open-end investment 
company under the Act (hereinafter collectively 
referred to as “Applicants”), filed an application on 
November 29, 1978, and an amendment thereto on 
December 5, 1978, pursuant to Section 11 of the Act for 
an order approving an offer of exchange and pursuant 
to Section 6(c) of the Act for an order of exemption 
from the provisions of Sections 26(a) and 27(c)(2) of 
the Act, to the extent noted below. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


The Company is a stock life insurance company 
licensed to transact business in eighteen states and 
the District of Columbia. 


The separate accounts are being established pursuant 
to New York law in connection with the proposed 
offering of variable annuity contracts (“Contracts”) to 
individuals for the purpose of providing retirement 
benefits by accumulating purchase payments on a vari- 
able basis, and by applying such accumulations to 
provide fixed annuity payments. 


The assets of each Separate Account will be invested in 
shares of a different investment company, each of 
which is an open-end diversified management invest- 
ment company registered under the Act. The assets of 
Separate Account A are to be invested at net asset 
value in shares of High Yield Securities, Inc., whose 
principal investment objective is to obtain the highest 
level of current income achievable through investments 
in fixed income securities not believed to involve undue 
risk. The assets of Separate Account B are to be 
invested at net asset value in shares of Convertible 
Yield Securities, Inc., whose investment objective is to 
provide high current return and appreciation of 
invested capital by investing primarily in convertible 
fixed income securities. The assets of Separate 
Account C are to be invested at net asset value in 
shares of Short-Term Yield Securities, Inc., whose 
investment objective is to seek the preservation of 
capital, to maintain liquidity and to obtain the highest 
level of current income consistent with these 
objectives through investment in high grade money 
market instruments having one year or less to maturity. 


Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or principal 
underwriter therefor to make an offer to the holder of a 





security of such company or of any otner open-end 
investment company to exchange his security for a 
security in the same or another such company on any 
basis other than the relative net asset values of the 
respective securities to be exchanged unless the terms 
of the offer have first been submitted to and approved 
by the Commission. Section 11(c) provides that, 
irrespective of the basis of exchange, the provisions of 
subsection (a) shall be applicable to any offer of 
exchange of any security of a registered open-end 
company for a security of a registered unit investment 
trust and any type of offer of exchange of the 
securities of registered unit investment trusts for the 
securities of any other investment company. 


Applicants will offer certain exchange and transfer 
privileges as follows: 


Exchange Right: The Company and each of the 
Separate Accounts will offer participations in the 
Separate Accounts through the Contract to all share- 
holders of High Yield Securities, Inc., Convertible Yield 
Securities, Inc. and Short-Term Yield Securities, Inc. 
(collectively referred to as the “Investment Compa- 
nies”) in exchange for shares of the Investment 
Companies. Such exchange would take place on the 
following basis. 


The exchange would be initiated by a written request of 
a shareholder and delivery of any issued share 
certificates to the Transfer Agent and Custodian, State 
Street Bank and Trust Company, P.O. Box 1912, 
Boston, Massachusetts 02105. The exchange would be 
accomplished by the redemption of the Investment 
Company shares at net asset value next determined 
after receipt of the request for exchange and the rein- 
vestment of the proceeds without a sales charge in 
accumulation units of the appropriate Separate 
Account at a value next determined after receipt of the 
assets for purchase of a Contract. The Company 
deducts a daily charge equal to an annual rate of .70% 
of the daily net asset value of each Separate Account 
as acharge for mortality and expense risks assumed by 
the Company. This deduction consists of approxi- 
mately .50% for mortality risks and .20% for expense 
risks. A charge of .25% of the net asset value being 
exchanged will be deducted from all exchanges to 
cover the cost of a Minimum Death Benefit. An 
administrative charge of $7.50 will be deducted 
annually from the accumulated value of Contracts 
which have been converted to paid-up Contracts and 
which have an accumulated value of less than $1,500 
due to partial surrenders. This charge is to cover the 
Company’s expense in administering small dormant 
accounts. 


Applicants contend that the purpose of the Exchange 
Right is to permit a shareholder who desires to carry on 
his investment in an investment medium managed by 


the Investment Companies pursuant to a variable 
annuity contract rather than directly to do so without 
paying a sales charge. 


Applicants contend that no sales charge is to be 
imposed on exchange of securities issued by the 
Investment Companies for Contracts issued by the 
Separate Accounts. In addition, shareholders of the 
Investment Companies already are familiar with the 
managers of their own Investment Companies which 
serve as the underlying investment media of the 
Separate Accounts. As a result, any selling effort in 
connection with the exchange will be reduced. 


Transfer Right: Applicants propose to permit, with- 
out the imposition of a sales load, transfers of Con- 
tracts sold by the Company on the basis of the 
accumulated values thereof for other Contracts sold by 
the Company of the same type and class. A fee may be 
charged for such transfer, which fee is currently $5.00. 


A Contract owner holding a Contract under Separate 
Account A would have the option of transferring his 
Contract, without additional load, for a Contract issued 
by Separate Accounts B or C on the basis of the net 
asset values of each Separate Account. 


With respect to the Transfer Right, Applicants contend 
that such right is consistent with the protection of 
Contract owners and the purposes clearly intended by 
the policy and provisions of the Act. The only purpose 
of this transfer provision is to provide such Contract 
owners the right to obtain a Contract which invests in 
shares of an investment company which operates 
under investment objectives more closely aligned with 
such Contract owner's financial needs. This provides 
such Contract owner with greater flexibility in planning 
for his financial future. 


Applicants consider that the contemplated exchanges 
and transfers would not appear to involve any exchange 
of a security of a registered unit investment trust for 
the security of any other investment company; how- 
ever, Applicants are requesting an order pursuant to 
Section 11 approving the proposed rights of exchange 
and transfer to avoid any question that might be raised. 


Applicants assert that except for the transfer fee, 
presently $5.00, an exchange or transfer will be 
effected at the applicable respective net asset values of 
units accumulated under the Separate Accounts from 
which and to which an exchange or transfer is being 
made, and is thus consistent with the policy under- 
lying Section 11. 


Sections 26(a) and 27(c)(2) 


Section 26(a) and 27(c)(2) of the 1940 Act provide, in 
substance, that a registered unit investment trust or 
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issuer of a periodic payment plan certificate and any 
depositor and underwriter for such investment com- 
pany are prohibited from selling periodic payment plan 
certificates unless the proceeds of all payments, other 
than the sales load, are deposited with a qualified bank 
as trustee and are held under an indenture or agree- 
ment containing specified provisions. Such agreement 
must provide, inter alia, that the bank (i) shall have 
possession of all property of the unit investment trust 
and segregate and hold the same in trust, (ii) shall not 
resign untii the trust has been liquidated or a succes- 
sor has been appointed, (iii) may collect from the 
income and, if necessary, from the corpus of the trust 
such fees for services performed and reimbursement of 
expenses incurred as are provided for in the agreement, 
and (iv) shall not be allowed as an expense any pay- 
ment to the depositor or principal underwriter except a 
fee, not exceeding such reasonable amount as the 
Commission may prescribe, for performing book- 
keeping and other administrative services of a 
character normally performed by the custodian. 


Under the provisions of the New York insurance laws, 
the Company is not permitted to hold itself out as a 
trustee of the property of the account (and cannot 
place such property in trust in the hands of another). 
The portion of the purchase payments under the Con- 
tracts allocated to the separate accounts will be 
invested in shares of one of three funds available as 
underlying investment media for the separate 
accounts. 


Applicants consent that the order granting the 
requested exemption may be subject to the following 
conditions: (1) that any charges under the Contracts 
for administrative services shall not exceed such 
reasonable amounts as the Commission shall 
prescribe, and the Commission shall reserve juris- 
diction for such purpose, and (2) that the payment of 
sums and charges out of the assets of the Separate 
Account shall not be deemed to be exempted from 
regulation by the Commission by reason of the 
requested order, provided that consent to these con- 
ditions shall not be deemed to be a concession to 
the Commission of authority to regulate the payment 
of sums and charges out of such assets, other than 
charges for administrative services, and the Applicants 
reserve the right in any proceeding before the 
Commission or in any suit or action in any court, to 
assert that the Commission has no authority to regu- 
late the payment of such other sums and charges. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction, or any 
Class or classes of persons, securities, or transactions 
from any provisions of the Act or of any rule or 
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regulation under the Act, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and ‘pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following January 8, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in’ this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10521/December 12, 1978 


In the Matter of 


FIDELITY MONEY MARKET TRUST 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4352) 


NOTICE OF FILING OF AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF RULES 2a-4 
AND 22c-1 UNDER THE ACT 





NOTICE IS HEREBY GIVEN that Fidelity Money Market 
Trust (“Fidelity”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, filed an 
application on August 21, 1978, and amendments 
thereto on October 31, 1978, and December 8, 1978, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Fidelity from the 
provisions of Rules 2a-4 and 22c-1 under the Act to the 
extent necessary to permit Fidelity to compute its net 
asset value per share, for the purposes of effecting 
sales, redemptions and repurchases of its shares to the 
nearest one cent on a share value of one dollar using a 
time other than the close of trading on each day on 
which the New York Stock Exchange is open for 
trading. In all other respects, portfolio securities held 
by Fidelity will be valued in accordance with the views 
set forth in Investment Company Act Release No. 9786 
(May 31, 1977) (“Release No. 9786”). All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Fidelity states that it registered under the Act on 
August 21, 1978, as a “money market” fund designed 
as an investment vehicle for institutional, corporate 
and substantial individual investors with temporary 
cash balances or cash reserves. Fidelity further 
represents that it is organized as a series fund com- 
prised of three classes of shares, namely the U.S. 
Government Portfolio, the Domestic Money Market 
Portfolio (“Domestic Portfolio”) and the International 
U.S. Dollar Denominated Money Market Portfolio 
(“International Portfolio”), which are distinguished by 
their permitted range of investments in money market 
instruments. In this regard, Fidelity represents that the 
U.S. Government Portfolio will consist of obligations 
issued or guaranteed as to principal and interest by the 
United States government, its agencies or instrumen- 
talities. Fidelity further represents that investments by 
the Domestic Portfolio will be limited to U.S. Govern- 
ment obligations; obligations from among the 50 
largest banks in the United States ranked by total 
deposit; and commercial paper, including variable 
amount master demand notes, which at the time of 
investment are rated A-1 by Standard and Poor’s 
Corporation or Prime-1 by Moody’s Investor Services, 
Inc. (“Prime Commercial Paper’). With respect to the 
International Portfolio, Fidelity states that, in addition 
to U.S. government obligations and prime commercial 
paper, this portfolio will include U.S. dollar-denomi- 
nated deposits in or bankers’ acceptances of U.S. 
banks and their branches located outside of the U.S., 
and of U.S. branches of foreign banks, provided that 
the bank has, at the date of investment, capital, sur- 
plus and undivided profits (as of the date of its most 
recently published annual financial statements) in 
excess of $100,000,000 (or the equivalent in the case of 
foreign banks). According to the application, Fidelity’s 


investment objective is to provide as high a level of 
current income as is consistent with the preservation 
of principal and liquidity and the investment standards 
prescribed for each of the three above described port- 
folios which comprise Fidelity. The application also 
states that Fidelity Management and Research 
Company will serve as the investment adviser to 
Fidelity. 


According to the application, Fidelity proposes to (i) 
utilize the mark-to market method of valuing its 
portfolio instruments having remaining maturities in 
excess of 60 days; (ii) utilize the amortized cost valu- 
ation technique for valuing its portfolio instruments 
having remaining maturities of 60 days or less; and (iii) 
effect sales, redemptions and repurchases of its shares 
at prices calculated to the nearest one cent on a share 
having a nominal value of $1.00. Fidelity further 
proposes to determine its net asset value for purposes 
of effecting sales, redemptions and repurchases of its 
shares solely as of 12:00 Noon, Boston time, rather 
than the close of trading on the New York Stock 
Exchange (“Stock Exchange”). In addition, Fidelity 
proposes to utilize the opening and closing of the 
Boston office of the Federal Reserve System to govern 
the days on which Fidelity will be open for business 
rather than the opening and closing of the Stock 
Exchange for trading. 


Rule 22c-1 adopted under the Act provides, in pertinent 


part, that no registered investment company or 
principal underwriter thereof issuing any redeemable 
security shall sell, redeem or repurchase any security 
except at a price based on the current net asset value of 
such security which is next computed after receipt of a 
tender of such security for redemption or of an order to 
purchase or sell such security. Subsection (b) of Rule 
22c-1 defines the term “current net asset value” of a 
redeemable security as that value computed on each 
day during which the New York Stock Exchange is 
open for trading, not less than once daily as of the time 
of the close of trading on such exchange. Rule 2a-4 
adopted under the Act provides, as here relevant, that 
the “current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for the purposes of distribution 
and redemption shall be determined with reference to 
current market value for portfolio securities with 
respect to which market quotations are readily 
available and for other securities and assets fair value 
as determined in good faith by the board of directors of 
the registered company. In Release No. 9786 the 
Commission issued an interpretation of Rule 2a-4 
expressing its view that (1) it is inconsistent with the 
provisions of Rule 2a-4 for money market funds to 
value their assets on an amortized cost basis except 
with respect to portfolio securities with remaining 
maturities of 60 days or less and provided that such 
valuation method is determined to be appropriate by 
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each respective fund’s board of directors, and (2) it is 
inconsistent with the provisions of Rule 2a-4 for money 
market funds to “round off” calculations of their net 
asset value per share to the nearest one cent on a share 
value of $1.00, because such a calculation might have 
the effect of masking the impact of changing values of 
portfolio securities and therefore might not “reflect” 
such funds’ portfolio valuation as required by Rule 
2a-4. On the basis of the foregoing, Fidelity submits 
that without an exemption from the provisions of Rules 
2a-4 and 22c-1 under the Act, Fidelity would be pro- 
hibited from determining its net asset value in the 
manner and at the time set forth above. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any provision 
or provisions under the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of the relief requested Fidelity represents 
that it understands that potential investors in its 
shares, especially bank trust departments and trust 
companies, clearly have indicated that they are not 
concerned with the theoretical differences which might 
occur between the yield achieved through “market” 
pricing and the yield computed by using the “penny 
rounding” valuation method described herein. Fidelity 
further represents that such potential investors are 
vitally concerned that the net asset value of their 
shares remain stable and that the daily net income 
declared on their investment not exhibit the volatility 
which can often occur when changes in market prices 
cause changes in yield on a daily or weekly basis, and 
have indicated that they would be forced to forego 
investing in a fund which did not meet these require- 
ments. 


Management of Fidelity further believes that 
computing the net asset value per share of Fidelity to 
the nearest one cent on a share value of one dollar as 
described above will allow each portfolio within the 
Fund to maintain a constant net asset value per share 
under usual or ordinary circumstances and thereby 
permit it to serve the interests and requirements of 
Fidelity’s shareholders notwithstanding its use of the 
mark-to-market method, as opposed to the amortized 
cost method, of valuing its portfolio instruments 
having remaining maturities in excess of 60 days. The 
application further represents that, the Trustees of 
Fidelity have determined in good faith that this method 
of calculating the net asset value per share of Fidelity 
under such circumstances, is appropriate and in the 
best interest of Fidelity’s shareholders. 
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With respect to Fidelity’s proposal to determine its net 
asset value solely as of 12:00 Noon, Boston time, 
rather than the close of trading on the Stock Exchange, 
Fidelity represents that this policy, coupled with the 
requirement that notice of intent to purchase or redeem 
its shares must be given prior to 12:00 Noon, Boston 
time, in order for such purchases or redemptions to be 
effected on the same day as requested, will aid in the 
effective management of the respective portfolios of 
which Fidelity is comprised. In this regard Fidelity 
States that, in order to make investments which will 
immediately generate income, Fidelity must have 
federal funds available to it. Thus, Fidelity will accept 
orders for the purchase of its shares only when it has 
received federal funds on the purchase date. Fidelity 
further states that the earlier in the day that Fidelity is 
aware of cash available for investment through net 
purchases of its shares, the more time Fidelity has to 
canvas the available investment alternatives and secure 
the most attractive terms. Moreover, with respect to 
redemption of Fidelity shares, Fidelity asserts that in 
wiring federal funds to shareholders who redeem their 
shares transfer orders must be entered in Boston on 
the Federal Reserve Communication System prior to 
3:30 P.M. Boston time, in order to permit wiring of the 
proceeds of such redemptions to Fidelity’s share- 
holders on the same day. 


According to the application, Fidelity will also pay its 
daily dividend of net income to shareholders of record 
as of 12:00 Noon Boston time (including shares pur- 
chased but excluding shares redeemed on that day). In 
view of the above and the fact that the portfolio 
securities of Fidelity will not be listed on any stock 
exchange, the Management of Fidelity can perceive no 
benefit to shareholders in computing Fidelity’s net 
asset value for a second time as of the close of trading 
on the Stock Exchange, aside from technical compli- 
ance with Rule 22c-1. According to the application, 
purchasers of Fidelity shares would not receive the 
dividend declared on that day if their shares were pur- 
chased at the net asset value determined as of the 
close of trading on the Stock Exchange, nor would 
Fidelity shareholders redeeming their shares at that 
time receive the proceeds of the redemption on that 
day. Fidelity further asserts that opportunities for 
dilution of the value of the outstanding securities of 
Fidelity will not be present if the requested exemption 
permitting Fidelity to compute net asset value solely as 
of 12:00 Noon, Boston time. is granted. 


With respect to the Fidelity’s proposal to utilize the 
opening and closing of the Boston office of the Federal 
Reserve System (“Boston Office”) to govern the days 
on which Fidelity will be open for business rather than 
the opening and closing of the Stock Exchange for 
trading, Fidelity asserts that this policy will more 
realistically reflect Fidelity’s actual capability to trans- 
act business with its shareholders. According to the 





application, purchases of shares of Fidelity must be 
made via wire transfer of moneys, and the proceeds of 
redemptions will be transmitted to shareholders solely 
through the Federal Reserve System wire facilities. 
Fidelity further asserts that this standard will allow 
Fidelity to accept purchase and redemption requests 
on any day on which the Stock Exchange is closed for 
trading but the Boston office is open (one such day in 
1978), thereby permitting purchasers of Fidelity shares 
to receive that day’s dividend and enabling share- 
holders requiring moneys to secure wire transfer of 
redemption proceeds on that day. While Fidelity under 
this proposed policy would, of course, be closed on 
any day on which the Stock Exchange is open for 
trading but the Boston office is closed (two such days 
in 1978), Fidelity represents that wire transfer of 
moneys could not in any event be effected on such a 
day. 


in addition, Fidelity states that, during 1978 both the 
Boston office and the Stock Exchange were open on 
three days on which the New York office of the Federal 
Reserve System (“New York office”) was closed and 
both were closed on two days on which the New York 
office was open. Assuming the same holiday 
schedules are in effect in the future, basing the 
opening and closing of Fidelity for purposes of 
effecting sales and redemptions on the opening and 
closing of the Boston office would, therefore, not 
result in Fidelity being closed, in comparison to the 
Stock Exchange, more frequently on days on which the 
New York office is open, nor would it result in Fidelity 
being open more frequently, in comparison to the 
Stock Exchange, on days on which the New York office 
is closed. Finally, on those days on which the Boston 
office (and with it the money centers of Boston banks) 
is open and the New York office (and with it the money 
centers of New York banks) is closed, Fidelity states 
that its portfolio will be valued for purposes of deter- 
mining net asset value by its Boston custodian bank 
based on money market transactions occurring in non- 
New York money cénters which are open on that day. 


Fidelity further states that its request for exemption is 
made based upon its existing management policies 
and has agreed that the following conditions may be 
imposed in any order graniing the exemptions it has 
requested: 


1. That the Trustees of Fidelity, in supervising 
Fidelity’s operations and delegating special responsi- 
bilities involving portfolio management to Fidelity’s 
investment adviser, undertake—as a particular 
responsibility within their overall duty of care owed to 
Fidelity’s shareholders—to assure to the extent 
reasonably practicable, taking into account current 
market conditions affecting Fidelity’s investment 
objective that the price per share of each portfolio 
within Fidelity as computed for purposes of distribu- 
tion, redemption and repurchase, rounded to the 


nearest one cent, will not deviate from $1.00. Fidelity 
understands that its Trustees can fully carry out this 
undertaking by (i) requiring Fidelity’s investment 
adviser to adopt policies calculated to prevent such 
price, as so rounded, from deviating from $1.00 except 
under unusual or extraordinary circumstances and (ii) 
periodically reviewing the investment adviser’s 
management of Fidelity pursuant to such policies at 
regularly scheduled meetings of the Trustees. 


2. That Fidelity will continue its fundamental invest- 
ment policy that investments will be made only in 
instruments having a remaining maturity of one year or 
less, and that each portfolio will be managed so that 
the average maturity of all instruments in that portfolio 
(on a dollar-weighted basis) will be 120 days or less. 


3. That Fidelity’s purchases of portfolio instruments, 
including securities underlying repurchase agree- 
ments, will be limited to such high-quality instruments 
as are described in this application and outlined above. 


For the reasons stated in its appiication Fidelity sub- 
mits that the exemptions from the provisions of Rules 
2a-4 and 22c-1 under the Act which it has requested are 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than January 2, 1979, at 12:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a statement 
as to the nature of his interest, the reasons for such 
request and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Fidelity at the 
address stated above. Proof of such service (by affi- 
davit, or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10522/December 13, 1978 


in the Matter of 


PEMBROKE CAPITAL COMPANY INC. 
229 South State Street 
Dover, Delaware 19901 


(812-4374) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM ALL PROVISIONS OF 
THE ACT 


Pembroke Capital Company Inc. (“Applicant”) filed an 
application on October 6, 1978, and an amendment 
thereto on November 3, 1978, for an order of the 
Commission pursuant to Section 6(c) of the Investment 
Company Act of 1940 (“Act”), exempting Applicant, 
subject to certain conditions, from all provisions of the 
Act in connection with its proposed issuance of 
secured debt instruments to finance the construction 
of a fluid catalytic cracking unit and related facilities 
for the processing of petroleum products in Wales. 


On November 17, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10485) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information contained in the application, 
that the granting of the exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for an order exempting Pembroke 
Capital Company Inc. from all provisions of the Act, 
subject to the conditions stated in the notice, be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10523/December 13, 1978 


In the Matter of 
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INVESTORS CORPORATION OF NORTH CAROLINA 
c/o Robert G. Stockton, Esq. 
Hudson, Petree, Stockton, Stockton & 
Robinson 
P.O. Box 2860 
Winston-Salem, North Carolina 27102 


(811-2452) 


NOTICE OF FILING OF AN APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT THE APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Investors Corporation 
of North Carolina (“Applicant”), a North Carolina 
Corporation, registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified 
management investment company, has filed an appli- 
cation on October 23, 1978, and an amendment thereto 
on December 8, 1978, pursuant to Section 8(f) of the 
Act, for an order of the Commission declaring that 
Applicant has ceased to be an investment company as 
defined by the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Applicant states that it registered under the Act on 
January 29, 1974, and that it has issued common 
stock, such stock having been first effectively 
registered under the Securities Act of 1933 on June 3, 
1974. 


According to the application, on November 10, 1977, 
the Board of Directors of Applicant unanimously 
resolved to proceed toward liquidation of Applicant 
and to convert.the assets of the Applicant to cash or 
cash equivalents. Unanimous shareholder consent to 
the dissolution of Applicant was effected on August 3, 
1978. The application further states that the shares of 
Applicant were redeemed at net asset value by all 
shareholders except Robert G. Stockton, Jr., (“Stock- 
ton”) an officer and director of Applicant, who will 
redeem his shares at net asset value upon completion 
of the winding up of Applicant’s affairs. According to 
the application, the Applicant has $10,602.19 in assets, 
of which $1,119.62 will be applied to Applicant’s out- 
standing liabilities and the balance represents the cash 
redemption value of the above mentioned outstanding 
shares of common stock. The application states that 
all shareholders, except Stockton have received a 
distribution in complete liquidation of their interest in 
Applicant, and that it has no assets (other than those 
mentioned above), no liabilities (other than those 
mentioned above), is not a party to any litigation and 
does not propose engaging in any business activity 
other than that necessary for the winding up of its 
affairs. Applicant further represents that any additional 
expenses in connection with its liquidation will be borne 





by Lexington Management Corporation, its investment 
adviser. 


Section 8(f) provides, in pertinent part, that when the 
Commission finds, upon application, that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order, and that upon 
the effectiveness of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate)d shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10524/December 14, 1978 


In the Matter of 
CONSTITUTION FUND, INC. 


KEYSTONE INVESTMENT MANAGEMENT COMPANY, 
INC. 


and 


KEYSTONE SECURITIES COMPANY, INC. 
99 High Street 
Boston, Massachusetts 02110 


and 


DANIEL A. PHILLIPS 
Fiduciary Trust Company 

175 Federal Street 

Boston, Massachusetts 02110 


(812-4390) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTION 2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that Constitution Fund, 
Inc., a Massachusetts corporation (“Fund”), an open- 
end management investment company registered 
under the Investment Company Act of 1940 (“Act”), 
Keystone Investment Management Company, Inc. 
(“KIMCO”), a Delaware corporation and the Fund’s 
investment adviser, Keystone Securities Company, Inc. 
a Delaware corporation (“KEYSECO”), and Daniel A. 
Phillips (“Phillips”) (collectively “Applicants”) have 
filed an application pursuant to Section 6(c) of the Act 
for an order declaring that Phillips shall not be deemed 
an “interested person” as that term is defined in 
Section 2(a)(19) of the Act with respect to the Fund, its 
investment adviser or its principal underwriter by 
reason of his status as a member of and the President 
of Fiduciary Association. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


Section 2(a)(19) of the Act, in pertinent part, defines 
“interested person” of an investment company, and of 
an investment adviser or of a principal underwriter for 
an investment company, to include any broker or dealer 
registered under the Securities Exchange Act of 1934 or 
any affiliated person of such broker or dealer. Section 
2(a)(3) of the Act, in pertinent part, defines an “affili- 
ated person” of another person to include any officer, 
director or employee of such person. 


Applicants state that Keystone Custodian Funds, Inc., 
a Delaware corporation (“Keystone”) and the corporate 
parent of both KIMCO and KEYSECO, will merge with 
Travelers Delaware, Inc. (“TDI”), a wholly-owned sub- 
sidiary of The Travelers Corporation (“Travelers”). As a 
result, an assignment of the investment advisory 
agreement between the Fund and KIMCO will occur 
and the agreement will automatically terminate. 
Consequently, shareholders of the Fund wil! be asked 
to approve a new investment advisory agreement which 
will provide for its automatic termination unless at all 
times during a period of three years following the 
merger of Keystone and TDI at least 75% of the Fund’s 
directors are not interested persons (as defined in the 
Act) of KIMCO or any predecessor of KIMCO, with 
certain exceptions. 


The requirement that for a three year period after ther 
merger at least 75 percentum of the members of the 
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board of directors of the Fund are not interested 
persons of KIMCO or its predecessor is to assure 
compliance with Section 15(f)(1)(A) of the Act. Appli- 
cants represent that in order to satisfy this 
requirement, the number of the directors of the Fund 
will be increased from eight to twelve with all four of 
the new nominees for election as directors of the Fund 
to be persons who are not interested persons of 
KIMCO. Among the nominees for election as directors, 
all of whom were selected and proposed for election by 
a majority of the members of the board of directors 
who are not interested persons of KIMCO, is Phillips. 
Under Section 2(a)(19) of the Act, Phillips is an “inter- 
ested person” of KIMCO by virtue of his status as the 
President of Fiduciary Association, which has 
registered as a broker-dealer under the Securities 
Exchange Act of 1934. 


Applicants state that Fiduciary Association is an 
association comprised solely of holders of record of 
common stock of Fiduciary Trust Company, a 
Massachusetts corporation, and has as its primary 
purpose the purchase and sale of stock of Fiduciary 
Trust Company. The Agreement of Association and By- 
Laws of Fiduciary Association specifically provide that 
the funds of Fiduciary Association may be invested 
only in stock of Fiduciary Trust Company and/or notes 
taken in payment for stock of Fiduciary Trust Company 
which has been sold by Fiduciary Association to the 
makers, and/or securities issued, or guaranteed as to 


principal or interest, by the United States or by a 
person controlled or supervised by and acting as an 
instrumentality of the United States. 


Applicants contend that Phillips is subject to no con- 
flicts of interest as a result of his membership in and 
presidency of Fiduciary Association in acting on behalf 
of the Fund since the activities of Fiduciary 
Association are isolated from and independent of any 
activities of the Fund, KIMCO, KEYSECO, Keystone or 
Travelers. The application states that Phillips is a man 
of demonstrated integrity, experience and compe- 
tence. The application further states that Phillips 
would bring to the board of directors of the Fund an 
investment management expertise which will make him 
ideally suited to understand and protect the interest of 
the Fund and its shareholders. Finally, Applicants 
contend that in the absence of any relationship, direct 
or indirect, between the Fund, its investment adviser 
and its principal underwriter, on the one hand, and 
Fiduciary Association, on the other hand, the 
requested exemption is appropriate in the public 
interest and consistent with the protections of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person or transaction 
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from any provision of the Act or of any rule or regula- 
tion thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policies and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission should order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally, or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive notice of further developments in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10525/December 14, 1978 


In the Matter of 


BAYROCK CAPITAL SERIES, INC. (BAYROCK 
CAPITAL PRESERVATION FUND SERIES) 

40 Wall Street 

New York, New York 10005 


(811-2465) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT THE APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


Bayrock Capital Series, Inc. (“Applicant”), a Maryland 
corporation registered under the Investment Company 
Act of 1940 (“Act”) as a closed-end, diversified invest- 





ment company, filed an application on October 26, 
1978, pursuant to Section 8(f) of the Act and Rule 8f-1 
thereunder, for an order of the Commission declaring 
that Applicant has ceased to be an investment 
company as defined in the Act. 


On November 17, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10486) of the filing of 
said application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an _ investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Bayrock Capital Series, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10526/December 14, 1978 


In the Matter of 
INTERNATIONAL INVESTORS INCORPORATED 


and 


1.1.1. SECURITIES CORPORATION 
122 East 42nd Street 
New York, New York 


(812-4377) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED EXCHANGE OF SHARES 
FROM THE PROVISIONS OF SECTION 22(d) OF THE 
ACT. 


On November 22, 1978, a notice (Investment Company 
Act Release No. 10489) was issued of an application 
filed on October 18, 1978, by International Investors 
Incorporated (“International”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end diversified, management investment company, 
and 1.1.1. Securities Corporation, its principal under- 
writer, for an order of the Commission pursuant to 
Section 6(c) of the Act exempting from the provisions 
of Section 22(d) of the Act a proposed transaction pur- 
suant to which shares of International will be issued 
at net asset value without a sales charge in exchange 


for shares of certain gold mining companies held by 
Mondial Commercial Limited, a Liechtenstein limited 
company, through a subaccount at the Swiss Credit 
Bank, the Metric Accounting Unit Storage Agreement 
subaccount. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10527/December 14, 1978 


In the Matter of 


MARATHON SECURITIES CORPORATION 
635 Madison Avenue 
New York, New York 10022 


(811-1317) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Marathon Securities Corporation (“Applicant”), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as a closed-end, non-diversified management 
investment company, filed an application on Septem- 
ber 20, 1978, for an order of the Commission declaring 
that Applicant has ceased to be an _ investment 
company as defined in the Act. 


On November 17, 1978, a notice (Investment Company 
Act Release No. 10487) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 


SEC DOCKET/469 





request for a hearing has been filed, 
Commission has not ordered a hearing. 


and the 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment company 
as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Marathon Securities 
Corporation shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10528/December 14, 1978 





In the Matter of 


NEW JERSEY TAX-EXEMPT INCOME TRUST, SERIES 
| (and Issues Supplemental Thereto) 


and 


JOHN J. RYAN & CO., INC. 
80 Main Street 
West Orange, New Jersey 07052 


(812-4372) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTIONS 14(a) AND 19(a) OF 
THE ACT AND RULES 19b-1 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that New Jersey Tax- 
Exempt Trust, Series | (and Issues Supplemental 
Thereto) (“Fund”), a unit investment trust registered 
under the Investment Company Act of 1940 (“Act”), 
and its sponsor, John J. Ryan & Co., Inc. (“Sponsor”) 
(Sponsor and Fund collectively referred to as “Appli- 
cants”), filed an application on October 10, 1978, and 
amendments thereto on November 13, 1978. and 
December 11, 1978, pursuant to Section 6(c) of the Act 
for an order of the Commission exempting the Fund 
from compliance with the initial net worth requirement 
of Section 14(a) of the Act, exempting frequency of 
capital gains distributions of the Funds from the pro- 
visions of Section 19(b) of the Act and Rule 19b-1 
thereunder, and exempting the secondary market 
operations of the Sponsor from the provisions of Rule 
22c-1. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of 
the representations contained therein, which are 
summarized below. 


Each series of the Fund (“Series”) will be organized 
under the laws of the State of New York and will be 
governed by a trust indenture and agreement (“‘Agree- 
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ment”) under which the Sponsor will act as depositor, 
Bradford Trust Company will act as trustee (“Trustee”), 
and Standard and Poor’s Corporation will act as 
evaluator (“Evaluator”). Each Agreement will contain 
standard terms and conditions of trust common to all 
Series of the Fund. Pursuant to each Agreement the 
Sponsor will deposit with the Trustee not less than 
$5,000,000 principal amount of long-term, interest- 
bearing, tax-exempt obligations including contracts for 
the purchase thereof (“Bonds”). Simultaneously with 
such deposit the Trustee will deliver to the Sponsor 
registered certificates for not less than 5,000 units of 
undivided interest in each Series of the Fund (“Units”), 
which will represent the entire ownership of each 
Series of the Fund at the date of deposit. 


The application states that a minimum of 85% of the 
aggregate principal amount of all of the Bonds will be 
interest-bearing obligations issued by or on behalf of 
the State of New Jersey, its political or governmental 
agencies or instrumentalities, the interest income on 
which, in the opinion of counsel to the issuers of such 
obligations or by ruling of the Internal Revenue 
Service, is exempt from federal income taxes and 
which in the opinion of counsel to the issuers of such 
obligations is exempt from income taxation by the 
state of New Jersey, its subdivisions and 
municipalities. The balance of the Bonds will be 
interest-bearing obligations issued by or on behalf of 
states, counties, municipalities and territorial posses- 
sions of the United States, authorities, agencies and 
other subdivisions thereof, the interest of which is 
exempt from Federal income taxes (and in some cases 
New Jersey income taxes), in the opinion of counsel to 
the issuers of such obligations or by ruling of the 
Internal Revenue Service. 


Sponsor is accumulating Bonds for the purpose of 
deposit for Series | and will follow a similar procedure 
of accumulating the bonds for each future Series. In 
selecting Bonds the following factors are considered: 
(i) minimum Standard & Poor’s Corporation rating of 
“BBB” or minimum Moody’s Investors Service, Inc.’s 
rating of “Baa”; provided, if they have, in the opinion of 
the Sponsor, credit characteristics sufficiently similar 
to the credit characteristics of outstanding interest- 
bearing tax-exempt obligations that are so rated as to 
be acceptable for acquisition by each Series, provided 
that the aggregate amount of such portion of the 
Bonds does not exceed thirty percent (30%) of the 
aggregate principal amount of Bonds, and not more 
than ten percent (10%) of the aggregate principal 
amount of Bonds in each Series to be obligations of a 
single issuer in the case of general obligations secured 
by the power of the issuer in the case of general obli- 
gations secured by the power of the issuer to levy ad 
valorem taxes for the payment thereof or a single 
guarantor in the case of revenue bonds payable solely 
from revenues derived by the issuer thereof from 
specific projects; (ii) reasonable value relative to other ~ 





issues of similar quality and maturity; (iii) diversifi- 
cation of the portfolio as to purpose of issue and 
location of issuer and (iv) income to certificateholders 
of a Series in the Fund. 


Appiicants represent that the portfolio of each Series 
will consist of the Bonds, together with accrued and 
undistibuted interest and undistributed cash realized 
from the sale, redemption, maturity or other 
disposition of the Bonds. Certain of the Bonds may 
from time to time be redeemed or will mature in 
accordance with their terms. Sponsor may, under the 
agreement, direct Trustees to sell or liquidate any of 
the Bonds only under the happening of the following 
events: (i) default in the payment of principal or 
interest; (ii) institution of legal proceedings involving 
such Bonds; (iii) a breach of covenant or warranty 
which could adversely affect the payment of debt 
service on the Bonds; (iv) default in payment of 
principal or interest on any other outstanding 
obligations of the same issuer; (v) in the case of 
revenue bonds, if the revenues based upon official 
reports fall substantially below the estimated reve:ues 
calculated to be necessary to pay principal and 
interest; (vi) a decline in market price to such an 
extent, or such other credit or market factors exist, as, 
in the opinion of the Sponsor, would make retention of 
such bonds detrimental to a Series of the Fund; and 
(vii) in the event any of the bonds are subject of an 
advance refunding. The proceeds from the maturity, 
sale, redemption or other disposition of Bonds will not 
be reinvested but will be distributed to Unitholders. 
The Sponsor may instruct the Trustee to accept or 
reject an offer by an issuer of Bonds if the issuer is in 
default on such Bonds or, in the written opinion of the 
Sponsor, the issuer will probably default on such 
Bonds in the reasonably foreseeable future. The 
Trustee is also empowered to sell Bonds in order to 
provide funds for the redemption of Units of a Series 
and to the extent the proceeds of such sales are in 
excess of the amount required for redemption, such 
excess proceeds will be distributed to Unitholders. The 
Trustee will also distribute to Unitholders moneys held 
in a Series of the Fund to cover contracts, duly 
assigned to the Trustee, to purchase Bonds not yet 
delivered on the date of deposit of a Series if the 
Sponsor shall notify the Trustee that such contracts 
have failed. Except as noted in this paragraph with 
respect to certain exchanges, the application states 
that the Agreement prohibits the substitution of 
securities in the portfolio for the securities initially 
deposited. 


The application states that while not obligated to do 
so, it is the Sponsor’s present intention to maintain a 
market for the Units of each Series of the New Jersey 
Tax-Exempt Income Trust, and to continually offer to 
purchase such at prices subject to change at any time, 
based on the aggregate of the then current offering 


prices of the Bonds in a Series of the Fund as 
computed by the Evaluator. If the supply of Units 
exceeds demand, or for other business reasons, the 
Sponsor may discontinue purchases of Units at prices 
based on the offering prices of the Bonds. In such 
event the Sponsor may nonetheless purchase Units, as 
a service to Unitholders, at a price based on the then 
current redemption value of those Units. 


If the sponsor repurchases Units in the secondary 
market at a price below the offering side evaluation of 
the Bonds, it will not resell such Units in the secondary 
market, but will either hold such Units for its own 
account or redeem such Units with the Trustee. 


Rule 22c-1 


Rule 22c-1, adopted pursuant to Section 22(c) of the 
Act, provides, in pertinent part, that redeemable 
securities of registered investment companies must be 
sold, redeemed, or repurchased at a price based on the 
current net asset value (Computed on each day during 
which the New York Stock Exchange is open for trading 
not less frequently than once daily as of the time of the 
close of trading on such Exchange) which is next com- 
puted after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Applicants represent that the Sponsor intends to main- 
tain a secondary market for Units at the offering side 
evaluation used for redemption of Units. For purposes 
of secondary market transactions, pricing of Units 
would be based upon evaluations made only once each 
week, and the basis for Sponsor’s determination of its 
repurchase bid or offering price is the evaluation made 
by the Evaluator as of the close of business on the last 
business day of each week effective for all purchasers 
and sales made by the Sponsor during the following 
week. 


Applicants assert that the public Unitholders will 
benefit from such pricing procedure by receiving a 
normally higher repurchase price for their Units 
without the cost burden of daily evaluations of the Unit 
redemption value. In addition, the Sponsor has under- 
taken to adopt a procedure whereby the Evaluator, 
without a formal evaluation, will provide estimated 
evaluations on trading days. On any such day when the 
Evaluator feels that in its independent judgment it 
cannot state that the bid side evaluation is not higher 
than or equal to the previous Friday’s offering side 
evaluation, the Sponsor will order a new offering side 
evaluation for purposes of repurchase. In addition, 
Applicants state that the Evaluator has indicated that it 
can, without a formal evaluation, determine if the 
evaluation has decreased by an amount greater than or 
equal to one half point from the previous Friday evalu- 
ation. Applicants state that the Sponsor has agreed 
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that, in the case of the resale of Units in the secondary 
market, if the Evaluator cannot state that the previous 
Friday’s price is no more than $5.00 (on a Unit 
representing approximatey $1,000 face amount of 
underlying bonds) greater than the current offering 
price, a full evaluation will be ordered. 


Section 14(a) 


Section 14(a) of the Act requires, in substance, that a 
registered investment company (a) have a net worth of 
at least $100,000 prior to making a public offering of its 
securities, (b) have previously made a public offering 
and at that time have had a net worth of $100,000 or (c) 
have made arrangements for at least $100,000 to be 
paid in by 25 or fewer persons before acceptance of 
public subscriptions and that arrangement will be 
made whereby any amount so paid in, as well as any 
sales load, will be refunded to any subscriber on 
demand in the event the net proceeds so received by 
the company do not result in the company’s having a 
net worth of at least $100,000 within 90 days after such 
registration statement becomes effective. 


Applicants represent that Series | and each subsequent 
Series at the date of deposit of the underlying bonds 
for such Series and before any Unit of that Series is 
offered to the public, will have a net worth of not less 
than approximately $5,000,000, represented by the 
market value of the Bonds on such date. Further, the 
Sponsor has agreed to refund on demand without 
deduction, all sales charges to purchasers of Units of a 
Series if, within ninety days from the time the Series 
becomes effective under the Securities Act of 1933, the 
net worth of the Series shall be reduced to less than 
$100,000 or if the Series shall have been terminated. 
The Sponsor states that it has an agreement with the 
Trustee that on the date of deposit of each Series that 
in the event that redemption by the Sponsor of Units 
constituting a part of the unsold Units shall result in 
the Series having a net worth of less than twenty 
percent (20%) of the principal amount of Bonds 
originally deposited in the Series, the Trustee shall 
terminate the Series in the manner provided in the 
Agreement and distribute the proceeds of the sale of all 
Bonds or other assets deposited with the Trustee to 
Unitholders as provided therein. The Sponsor further 
agrees, in such event, to refund any sales charge to any 
purchaser of Units purchased from the Sponsor on 
demand and without deduction. 


Rule 19b-1 


Rule 19b-1(a), adopted pursuant to Section 19(b) of the 
Act, provides in substance that no registered invest- 
ment company which is a “regulated investment com- 
pany” as defined in Section 851 of the Internal Revenue 
Code shall distribute more than one capital gain distri- 
bution in any one taxable year. Paragraph (b) of the 
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Rule contains a similar prohibition for a company not a 
“regulated investment company” but permits a unit 
investment trust to distribute capital gain distributions 
received from a “regulated investment company” 
within a reasonable time after receipt. 


Applicants state that under the terms of the Agree- 
ment, Unitholders are to receive their distributions, 
both as to principal and interest, no later than one 
month after receipt thereof by the Fund, and there 
exists no power to vary this procedure under the Agree- 
ment. The Fund may receive amounts constituting 
capital gains in the hands of Unitholders resulting from 
the sale of Bonds to cover Units submitted for 
redemption at any time during the year, or from the 
sale of Bonds in the limited events outlined in the 
application. In order to strictly comply with the require- 
ments of Rule 19b-1, the Trustee would be forced to 
hold all such amounts until the end of its taxable year 
in order to ensure against a prohibited capital gain 
distribution, which Applicants contend would be to the 
detriment of Unitholders. 


in support of the requested exemption, the application 
states that the dangers against which Rule 19b-1 is 
intended to guard do not exist in the situation at hand 
because the Fund and its Sponsor have substantially 
no control over events which might trigger capital 
gains. In addition, it is alleged that the amounts 
involved in a normal distribution of principal are 
relatively small in comparison to the normal interest 
distribution, and such distributions are clearly 
indicated in accompanying reports to Unitholders as 
return of principal. 


Paragraph (b) of Rule 19b-1 provides that a unit invest- 
ment trust may distribute capital gains dividends 
received from a regulated investment company within a 
reasonable time after receipt. Applicants assert that 
the possible purpose behind such provision is to avoid 
forcing a unit investment trust to accumulate valid 
distributions received throughout the year and distri- 
bute them only at year end and that the operations of 
the Fund will be consistent with the apparently 
intended objectives of such provision. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally, 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provision of the Act or of any rule or 
regulation under the Act, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 8, 1979, at 5:30 





p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon the 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8612/December 8, 1978 


UNITED STATES v. ANTON VAN der VALK (D. OR. NO. 
CR 78-1211) 


Sidney |. Lezak, United States Attorney for the District 
of Oregon, and Jack H. Bookey, Administrator of the 
Seattle Regional Office of the Securities and Exchange 
Commission, announced that on November 13, 1978, 
the Honorable James M. Burns, United States District 
Judge for Oregon, sentenced Anton Van der Valk of 
Portland, Oregon to eighteen months confinement on 
each of the two counts of wire fraud, the sentences to 
run concurrently, and upon his release from physical 
custody that he be placed on probation for a period of 
five years on each of six counts of securities fraud, 
also running concurrently. 


For further information, see Litigation Release Nos. 
8415 and 8530. 





Litigation Release No. 8613/December 8, 1978 


S.E.C. v. ASTRO PRODUCTS OF KANSAS, INC., et al 
CA-76-359-L6 (USDC KANSAS—WICHITA DIVISION) 
SION) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, announced that on October 31, 1978, 
Federal District Judge Frank Theis, chief judge for the 
District of Kansas at Wichita, entered orders of 
permanent injunction by default against Theodore F. 
DuBowik, Phoenix, Arizona; Vern Hunt, and The Vern 
Hunt Company, both of Los Angeles, California. These 
orders enjoin the defendants from future violations of 
the anti-fraud provisions of the securities laws. 


For further information, see Litigation Release No. 
8574. 





Litigation Release No. 8614/December 8, 1978 
SEC v. NEAL BOCIAN, 78 Civil 5699 (SDNY) 


William D. Moran, Regional Administrator of the New 
York Regional Office, announced the filing on 
November 29, 1978 of a complaint in the United States 
District Court for the Southern District of New York 
against Neal Bocian, seeking to permanently enjoin 
him from further violations of the anti-fraud and anti- 
manipulative provisions of the Securities Exchange Act 
of 1934. 


The complaint alleges that Bocian violated Sections 
9(a)(2) and 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder in connection with trans- 
actions in the common stock of Family Record Plan, 
Inc. (“FRP”) on the American Stock Exchange. It is 
also charged that Bocian issued checks for $16,892 in 
payment for purchases of FRP common stock at a time 
when he had insufficient funds to cover such checks. 





Litigation Release No. 8615/December 11, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
INTERNATIONAL VIDEO CORPORATION, et al. 
(UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, CIVIL ACTION NO. 78-2316) 


The Securities and Exchange Commission today 
announced the filing of a complaint in the United 
States Distric Court for the District of Columbia 
seeking injunctive relief against International Video 
Corporation (“IVC”) and two of its former presidents, 
Michael Moscarello and Ronald Fried, alleging vio- 
lations of the federal securities laws. IVC, with head- 
quarters in Sunnyvale, California, is a manufacturer of 
video recorders and portable television cameras. 


The Commission also announced that the Court 
simultaneously entered orders enjoining each 
defendant from further violations of the reporting pro- 
visions of the Securities Exchange Act of 1934. The 
defendants consented to entry of the Court’s orders 
without admitting or denying the allegations in the 
Commission’s complaint. 
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The complaint alleged that the defendants directly and 
indirectly violated Section 13(a) of the Securities 
Exchange Act of 1934 and Rules 12b-20 and 13a-13 
thereunder in connection with quarterly reports filed 
with the Commission by IVC. According to the 
complaint, Moscarello caused IVC to materially over- 
state its sales and net income for the first and second 
quarters of its 1975 fiscal year through inclusion in 
reported sales of shipments of merchandise made after 
the end of those quarters. The complaint alleged that 
amendments to these quarterly reports subsequently 
filed with the Commission were also false and mis- 
leading. According to the complaint, Fried caused IVC 
to materially overstate its sales and net income for the 
third quarter of its 1976 fiscal year through inclusion in 
reported sales of transactions with customers whose 
financial condition did not warrant a reasonable expec- 
tation of collection and in which customers were given 
rights to return merchandise. The Commission also 
charged that IVC failed to make reasonable provision 
for losses in collection and for returns. 


The Court entered an order enjoining Moscarello and 
Fried from filing or causing to be filed with the 
Commission any reports containing false or 
misleading statements or not otherwise in compliance 
with statutory provisions governing periodic reports. 
The Court also ordered IVC to comply with the 
provisions governing periodic reports and further 
ordered IVC to comply with its undertaking to, for a 
period of five years, nominate or appoint to its Board of 
Directors persons satisfactory to the Commission to 
fill any vacancy or additional positions and to maintain 
an Audit Committee of its Board of Directors 
consisting of persons not employed by or in the 
management of IVC. 





Litigation Release 8616/December 12, 1978 


UNITED STATES OF AMERICA v. JAMES K. DEUTSCH 
Criminal Action No. 78-362-NCR 


Jule B. Greene, Administrator, Atlanta Regional 
Office, William Nortman, Associate Regional 
Administrator, Miami Branch Office of the Securities 
and Exchange Commission, and J.V. Eskenazi, United 
States Attorney for the Southern District of Florida, 
announced that on November 22, 1978 a 43 count 
indictment was filed in the United States District Court 
for the Southern District of Florida, charging James K. 
Deutsch (“Deutsch”) with violations of the mail fraud 
statutes, 15 U.S.C. 77(e), securities fraud, 15 U.S.C. 


77(q), and income tax violations, 26 USC 7201 and 
7206. 


The indictment charged that violations of the law 
occurred between 1974 and 1976 in connection with 
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offer and sale of approximately $2 million of securities 
in the form of limited partnership interests by means of 
misrepresentations and omissions of material facts 
concerning, among other things: 1) the amount of 
partnership assets; 2) that a substantial portion of the 
monies obtained would be used for the defendant 
Deutsch’s personal expenses; 3) that partnership 
assets would be encumbered by excessive mortgages; 
4) the personal business background and experience, 
and net worth of defendant Deutsch; 5) that the 
defendant Deutsch had the necessary experience and 
qualifications to manage partnership assets, when, in 
fact, Deutsch had little or no experience; 6) that the 
defendant Deutsch would receive management fees 
and/or commissions in excess of those disclosed in 
the offering documents; and 7) that in connection with 
at least two partnership offerings, the properties 
actually acquired by the partnership were not the same 
as those represented in the offering documents. 


The indictment further charged that the defendant 
caused to be filed a false income tax return on behalf of 
himself and his wife; false partnership returns, and 
caused to be filed false income tax returns for investors 
of the limited partnership. 


Previously, on December 8, 1976, the Commission filed 
acomplaint in the United States District Court for the 
Southern District of Florida, Securities and Exchange 
Commission v. Centron Corporation, et al. (Civil 
Action No. 76-2213-SMA), seeking to enjoin Centron 
and Deutsch from further violations of the registration 
and anti-fraud provisions of the federal securities laws 
in connection with the offer and sale of securities in 
the form of limited partnership interests. The 
defendants consented to the entry of an order for 
permanent injunction. As part of the consent the 
defendants were required to submit an accounting with 
respect to the syndications. 


SECURITIES AND EXCHANGE COMMISSION v. 
CENTRON CORPORATION, ET AL. (Civil Action No. 
76-2213-SMA) 


For further information see Litigation Release No. 
7693, dated December 14, 1976. 





Litigation Release No. 8617/December 12, 1978 


SEC. v. NATIONAL EXECUTIVE PLANNERS, LTD., et 
al. (M.D. N.C., Civil Action No. C-78-590 G) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced the filing, on November 27, 1978, of a civil 
injunctive action in the United States District Court for 
the Middle District of North Carolina, at Greensboro, 





against National Executive Planners, Ltd. (“NEP”), Dan 
King Brainard, (“Brainard”), Roy Heybrock (“Hey- 
brock”), William H. Cain (“Cain”), Richard O. White 
(“White”), of Greensboro, North Carolina, Sheldon 
Moss (“Moss”), individually and d/b/a Television 
Marketing (“TVM”), and Correlated Equities Corp. 
(“Correlated”), Chicago, Illinois, alleging violations of 
the securities registration provisions, broker-dealer 
registration provisions, investment adviser registration 
provisions and the anti-fraud provisions of federal 
securities laws. 


Simultaneously with the filing of the Complaint, all 
defendants consented, without admitting or denying 
the allegations of the Complaint, to the entry of 
Preliminary Injunctions enjoining them from violations 
of the registration and anti-fraud provisions of the 
securities laws in connection with the offer and sale of 
securities issued by Moss, d/b/a TVM, and Correlated. 
NEP, Brainard, Heybrock, Cain and White, as alleged 
principals or aiders and abettors, consented to Prelimi- 
nary Injunctions enjoining them from violations of the 
registration provisions of laws relating to broker- 
dealers and the registration and anti-fraud provisions 
of laws relating to investment advisers. 


The Commissions’ Complaint alleges, among other 
things, that during the period from about 1976, 
defendants sold unregistered evidences of indebted- 
ness issued by TVM and Correlated, consisting of 
financing agreements purportedly guaranteed by 
Sears, Roebuck and Co. (“Sears”) and secured by 
accounts receivable from Sears. The Complaint further 
alleges that defendants engaged in a fraudulent 
scheme and course of conduct wherein investors were 
told that Sears was in fact guaranteeing and securing 
repayment of the indebtedness and transferring funds 
to TVM for that purpose, that TVM handles all of Sears 
television and circular advertising and that the pro- 
ceeds of investments would be used to supply 
products to Sears. It is further alleged that defendants 
concealed from investors in the TVM—Correlated 
securities the uses of proceeds of sales, the financial 
condition of TVM, Moss, Correlated and NEP, the 
commissions received by NEP and its representatives 
and the fact that Moss and Correlated had previously 
been permanently enjoined from the registration and 
anti-fraud provisions of the federal securities laws. 


As part of the relief sought, the Complaint asks that 
defendants disgorge all funds or. property derived 
from their alleged conduct in connection with the 
TVM—Correlated securities ‘sales. 


In addition to entering the preliminary injunctions, 
Chief Judge Eugene A. Gordon, in the consent orders, 
directed that an accounting be made by all defendants 
of the receipt and disbursement of all funds, properties 
and other assets received in connection with the offer 


and sale of the TVM—Correlated securities and 
enjoined defendants from disposing of business and 
personal assets, exclusive of ordinary business and 
personal expenses, and enjoined the destruction, 
concealment or alteration of books and records per- 
taining to such securities sales, pending further orders 
of the Court. 





Litigation Release No. 8618/December 13, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
COMPUTER INVESTORS GROUP, INC. (United States 
District Court for the District of Columbia, Civil Action 
No. 78-1694) 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a final judgment of permanent injunction 
against Computer Investors Group, Inc. (“Computer 
Investors”) of Stamford, Connecticut, restraining and 
enjoining Computer Investors from failing to timely file 
periodic reports with the Commission and requiring 
Computer Investors to comply with certain under- 
takings. Computer Investors, in consenting to the entry 
of the Court’s judgment, admitted that they had filed 
reports in an untimely manner on ten separate 
occasions but did not admit nor deny any of the other 
allegations of the complaint. The Commission’s 
complaint was filed on September 8, 1978.1 


The Complaint had alleged that Computer Investors, as 
part of a continuing course of conduct extending over 
several years, failed to timely file with the Commission 
certain Annual Reports and Quarterly Reports required 
to have been filed. 


Computer Investors was enjoined from failing to timely 
file periodic reports with the Commission. In addition, 
it was ordered to comply with certain undertakings, 
including an undertaking to maintain an audit 
committee with specific duties and responsibilities, 
which include the review of the general policies and 
procedures utilized by Computer Investors with respect 
to accounting and financial controls and_ internal 
auditing as well as other matters relating to the audits 
performed by independent accountants. Computer 
Investors was further ordered to comply with its under- 
taking to adopt, implement and maintain procedures 
and policies designed to assure that it will make all 
required annual and periodic filings with the 
Commission in a proper and timely manner. 





1See Litigation Release No. 8525/September 8, 1978. 
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Litigation Release No. 8619/December 14, 1978 


SECURITIES AND EXCHANGE COMMISSION v. FIRST 
COOLIDGE CORPORATION (United States District 
Court for the District of Columbia) Civil Action No. 
78-2348. 


The Securities and Exchange Commission announced 
today the filing of a civil injunctive action in the United 
States District Court for the District of Columbia 
against First Coolidge Corporation (“Coolidge”), a 
Massachusetts bank holding company with its head- 
quarters in Watertown, Massachusetts, alleging vio- 
lations of the federal securities laws. 


The Commission also announced that the Court 
simultaneously entered a Final Judgment of 
Permanent Injunction restraining and enjoining 
Coolidge from further violations of the anti-fraud, 
proxy and reporting provisions of the securities laws. 
In addition to the entry of the Final Judgment of 
Permanent Injunction against Coolidge, the Court 
ordered Coolidge to maintain an Audit Committee and 
to retain a Special Auditor to undertake an examination 
of certain, specified financial matters raised in the 
Commission’s Complaint, and to issue reports with 
respect thereto. Coolidge consented to the entry of the 
Court’s Judgment and Order without admitting or 
denying the allegations in the Commission’s 
Complaint. 


MI 48106 


The Commission’s Complaint alleged violations of the 
federal securities laws in connection with Coolidge’s 
failure to disclose that, during the 1972 through 1975 
period: (i) its one wholly-owned subsidiary, the 
Coolidge Bank and Trust Co. (the “Bank”) had not 
established or maintained an adequate reserve for loan 
losses; (ii) the Bank had not charged off loans which 
became uncollectible, (iii) the Bank had failed to adopt 
a sound and effective policy for charging off loans 
which became uncollectible; (iv) the Bank did not 
maintain adequate or accurate records as to the 
collateral securing loans and the financial condition of 
borrowers; (v) the Bank had overstated the net 
realizable value of foreclosed and other real estate 
which it owned; (vi) the Bank had violated numerous 
state and federal statutes and regulations; (vii) the 
Bank had modified its dividend policy in response to 
criticism of the former poiicy by state and federal 
regulatory authorities; (viii) certain of its directors were 
given preferential treatment in the collection of their 
loans. The Commission charged that Coolidge 
prepared and filed Annual Reports on Form 10-K for the 
years 1972 through 1977, Quarterly Reports on Form 
10-Q for the years 1974 through 1976, a Current Report 
on Form 8-K for the month of November, 1977, and 
proxy soliciting materials for the years 1973 through 
1977 which failed to disclose the matters set forth 
above. 
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